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PEEFAOE TO THE SECOND EDITION. 



In peepaeing the Second Edition of this little work for 
the press, the whole has been subjected to very careful 
revision. The latest Statutes and Decisions of the Courts 
have been noticed in the proper places, and several new 
Chapters on matters not touched upon in the First 
Edition have been added. The work in its present 
shape is consequently much longer, and, it is to be 
hoped, more useful than in its previous form. More- 
over, an entirely new feature appears in the present 
edition, viz., a summary of the Patent Laws of various 
foreign States, and such of our Colonies as possess 
Patent Laws of their own. / 



PEEFACE TO THE THIED EDITION. 



A Thied Edition of this work having been called for, 
the whole has been again subjected to careful revision, 
and the latest Decisions of the Courts have been noticed 
in their proper places. Additions have also been made 
to the Acts of Parliament and Abstracts of Foreign 
Patent Laws placed in the Appendix. 
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ADDENDA. 



Page 22, line 21, add— See also Dangerfield v. Jones (13 L.T., N.s. 142). 

„ 61, add to foot-Tiote — See the remarks of Wood, V.C, on Jones v. Pearce in 
TaTigye v. *Sito« (Weekly Notes, vol. i., p. 68; iSf.C., Pract. Mecli. 
Jour. vol. i., 3rd ser., p. 365). 

„ 96, line 19, add— Ai^ part of the provisional specification may be omitted 
in the complete specification, if there be no fraud, and the effect of 
the remainder is not altered by the omission, (Thomas v. Wel<^j 
1 Law Rep., C.P. 192). 

„ 116, „ 19, add— In Thomas v. Welch (1 Law Rep., C.P, 192) , it was held that 
all the claiming clauses may be struck out by disclaimer, if there 
remain sufficient in. the body of the specification to distinguish 
the invention. 

„ 133, „ 13, add— Thomas v. Welch (1 Law Rep., C.P. 192). 

„ 133, „ 19, add~'Dangef:field v. JoTies (13 L.T., N.s. 142) ; Thomas v. Welch (1 
LawRep.,C.P. 192). 

„ 148, „ 8, add — But this will not be done after undue lapse of time. (Re 
Blarmndy 3 L.T., n.s. 800.) Whether the Lord Chancellor has 
power under 15 & 16 Yiot. c. 83, s. 15, to correct clerical errors 
qiusre (ibid.), 

„ 155, „ 10 from bottom, add — All the claiming clauses may be struck out by 
disclaimer, if there remain in the body of the specification suffi- 
cient to distinguish what the invention is (2%onww v. Welch, 1 Law 
Rep., C.P. 192). 

„ 156, „ 11 from bottom — Ralston v. Smith is now reported : 11 H.L.C. 223, 

„ 172, „ 17, add — When a prolongation of a patent term has once been granted, 
the jurisdiction of the Judicial Committee is exhausted, and they 
have no power to entertain an application for a further extension. 
(Goucher's Patent, 2 Moore, P.C.C, n.s. 632.) 

„ 183, „ 8 from bottom, add — But after the determination of the license, a 
licensee is not estopped from contesting the validity of the patent. 
(Dangerfield v. Jones, 13, L.T., N.s. 142.) 
, 193, „ 11 from bottom, addf afterthe reference,— ^ooiW v. Crate (1 Law Rep., 
Eq.388). . 

„ 197, „ 14, ctdd — Particulars of objections, stating the use of .the alleged in- 
vention, * in the following among other instances,' were held suffi- 
' cient ; but the insertion of such words is in general undesirable. 
(Penn v. ^ififij/, 1 Law Rep., Eq. 548.) 

„ 198, note, — Bovill v. Crate is now reported : 1 Law Rep., Eq. 388. 

„ 226, line 6 from bottom, add — A patentee who has once obtained this certi- 
ficate may have his full costs in any subsequent acbionfor infringe- 
ment, even although the validity of the patent may not have been 
questioned in such action. (Davenport v. Rylands, 1 Law Rep., 
Eq. 308, S.C. 35, L.J,,n.8., Ch. 204). 

„ 235,/(»- 15 and 16 Vict., ch. 115, readr-\G and 17 Vict., ch. 115. 
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PATENTS FOR INVENTIONS. 



CHAPTEE I. 

PEELIMINAEY. 

That the Crown has the power^ in certain cases^ of 
granting to inventors the privilege of a monopoly in 
working their inventions for a certain number of years, 
is probably known to every reader before he opens this 
volume. During that period the entire community is 
precluded from making use of the invention, except 
by the permission of the inventor, or the person repre- 
senting him; the law declaring that the privileged 
person shall derive the exclusive benefit, whatever 
that may be, of the invention for the specified time. 

This privilege is secured to the inventor by letters 
patent passed under the Great Seal, and the person to 
whom the privilege is granted is termed in common 
parlance the patentee. 

For the purposes of the present treatise, there is no 
need that we should enter upon any historical disqui- 
sition as to the common-law right of the Crown in 
matters of patent privileges. It will be sufficient to 
state that the right of the Crown to grant privileges 
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by letters patent to subjects obtaining its favour^ was 
exercised in very early times, and it was only disputed 
when exclusive rights to sell various commoditieSj such 
as salt, iron, and coal, had been granted to certain.per- 
sons, to the great grievance of their fellow-subjects, 
and to the oppression of trade. The Statute of Mo- 
nopolies passed in the twenty-first year of James I., 
was levelled at the abuses which an undue exercise of 
prerogative had produced, and being, says Sir Edward 
Coke, forcibly and vehemently penned for their sup- 
pression, cut off all claim on the part of the Crown to 
the right of granting monopolies and exclusive privi- 
leges, whereby the subjects of the realm could be 
aggrieved and inconvenienced.* 

* ' The King had undoubtedly, by the ancient laws of the realm, large 
powers for the regulation of trade : but the ablest judges would have found 
it difficult to say what was the precise extent of those powers. ... In addition 
to his undoubted right to grant special commercial privileges to particular 
places, he long claimed a right to grant special commercial privileges to par- 
ticular societies and to particular individuals ; and our ancestors, as usual, 
did not think it worth their while to dispute this claim till it produced serious 
inconvenience. At length, in the reign of Queen Elizabeth, the power of 
creating monopolies began to be grossly abused ; and as soon as it began to 
be grossly abused, it began to be questioned. The Queen wisely dcclioed a 
conflict with a House of Commons backed by the whole nation. She frankly 
acknowledged that there was reason for complaint : she cancelled the patents 
which had excited the public clamours ; and her people, delighted by this 
concession and by the gracious manner iu which it had been made, did not 
require from her an express renunciation of the disputed prerogative. The 
discontents which her wisdom had appeased were revived by the dishonest 
and pusillanimous policy of her successor, called King-craft. He readily 
granted oppressive patents of monopoly. When he needed the help of his 
Parliament, he as readily annulled them ; and as soon as the Parliament had 
ceased to sit, his Great Seal was put to instruments more odious than those 
he had recently cancelled. At length that excellent House of Commons 
which met in 1623, detenoined ■ to apply a strong remedy to the evU. The 
King was forced to give his assent to a law which declared monopolies 
established by royal authority to be null and void.' (Macaulays History of 
England, iv. 127.) 
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That statute {see the Appendix) declared that all 
monof)plieSj grants, and letters patent, for the sole 
buying, selling, making, worTdng, or using of anything 
within the realm, were contrary to the laws, and void. 
But it excepted from the operation of this enactment 
all letters patent and grants of privilege of the sole 
■working or making of any manner of new manufactures 
which others at the time of making such letters patent 
and grants should not use, so they be not contrary to 
law, nor mischievous to the state, by raising prices of 
commodities at home, or hurt of trade, or generally 
inconvenient. It was afterwards' declared that these 
excepted grants of privilege should have the same 
validity that they had previous to the passing of the 
statute, but no other. Hence, when the validity of a 
monopoly comes into question, the first point to con- 
sider is, whether it is rendered void by the statute ; and 
secondly, if it should not be thereby avoided, whether 
it is a privilege permitted by the common law.* 

In this treatise, however, we restrict ourselves to a 
consideration of Letters Patent for inventions. It is 
not every kind of discovery that can be protected* by 
letters patent. For example, no valid patent could be 
obtained for a new game of skill or chance ; or for a 
new method of calculation ; or for a newly-discovered 
grain suitable for food ; or for a newly-discovered 
natural substance suitable for manure, such as guano, 
or mineral phosphate of lime. These would not be 
inventions within the meaning of the statute of James I. 
and the decisions of our courts of law, which require 
a patentable invention to be referable to some manner 

* See this subject carefully examined in Feather v. The Queen, (Pract. 
Mech. Jour., vol. 9, 2iid series, 321.) 
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of manufacture, in addition to the possession of the qua- 
lities of utility and novelty. 

Nor is it every one wlio may succeed in obtaining 
from the Crown a grant of letters patent for an inven- 
tion that is able to sustain it in a court of law. Letters 
patent are only valid in the hands of the first and true 
inventor, (the language of the statute of James,) or 
in the hands of those who have duly succeeded to his 
rights. 

Again, a patent privilege cannot be granted in per- 
petuum; it must not endure for more than a limited 
number of years. 

We shall take these things in order, and shall 
proceed to inquire in the following chapters — 

1. What is the subject-matter or nature of a patent- 
able invention, and what are the incidents that must 
by law accompany it. 

2. To whom patent privileges may legally be granted. 

3. What is the possible duration of such privileges, 
and the territory over which they may extend. 

These matters being disposed of, there will still re- 
main for consideration the very important topic of a 
Specification — the' document which the law requires 
every patentee to draw up and make public before or 
soon after he obtains his letters patent. Chapters 
on some collateral subjects, such as Disclaimers, the 
Assignments of letters patent, their Prolongation, and 
the Infringements of patent rights, will then close this 
treatise. 



CHAPTEE II. 

THE SUBJECT-MATTER OE NATURE OF A PATENTABLE IN- 
VENTION.— NO PATENT FOE A BAEE PEINCIPIE.— PEO-. 

CESSES.— CLASSES OF INVENTIONS.- AMOUNT OF INVEN- 
TION, 

In proceeding to consider the subject-matter or na- 
ture of the inventions which may legally be made the 
subject of patent, privileges, it is proper to premise 
that no general definition can be given which shall 
exactly mark out what can and what cannot be in- 
cluded in a valid patent. Where the invention is not 
one of a well-known class, it will be much better for 
the inventor to consult some one conversant with such 
matters, — some one whpse practical experience comes 
in aid of general principles, and who is bound by his 
profession and standing in society to the utmost secrecy, 
- — than to rely altogether upon what is stated in books, 
or upon a narrow range of precedent. It is the more 
important that the inventor's attention should be drawn 
to this point previous to his incurring expense, since a 
patent is taken out entirely at the risk of the inventor, 
the Crown in no degree guaranteeing the validity of its 
grant, which, if contested, must be judged by the 
abstract rules of law applicable to the case. 

We believe it will be found, on examination of the 
cases, that the inventions which have received the 
sanction of judicial decision may be classed under one 
or other of the following heads : — 

1. Vendible articles, the result of chemical or me- 
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chanical processes, such as medicines, felt, waterproof 
cloth, etc. 

2. Machines, or improvements in machines. 

3. Processes, in some cases reqmring, in others not 
requiring, special machinery. 

We need not enter into further detail as to the in- 
ventions which fall under the first two heads ; but with 
regard to those comprehended under the third head, 
we shall make some remarks, after disposing of the 
cases relating to scientific principles, or the laws of 
nature. 

It has been repeatedly laid down by the Courts that 

' BABE PEIIfCiriES AKE KOT PATENTABIE. 

A principle may be of the utmost value in the eyes 
of philosophers ; its discovery may lead to highly im- 
portant consequences, and form the germ of a striking 
advance in civilization ; yet unless its discoverer can 
show at least one application of it to a useful purpose, 
— unless he can point out the means of gaining there- 
from some immediate material advantage, he is not 
permitted to exclude his fellow-subjects from turning 
it to any account they like. " I rather think it would 
be difficult (said Lord Kenyon, in Boulton v. Horn- 
blower) to form a specification of a philosophical prin- 
ciple; it would be something like an idea without a 
substratum." 

In the much-debated case of Neilson v. Harford 
(W. P. 0. 1. 295) a great deal was said as to the point 
now before us. Neilson took out his patent in 1828 
for the improved application of air to produce heat in 
furnaces, and in his specification declared that his in- 
vention consisted in passing a blast of air from the 
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blowing-apparatus into an air-yessel kept heated to a 
considerable temperature, to a red-heat or nearly so, 
and from that vessel, by means of a pipe, into the 
furnace ; that the size of the vessel must depend on 
the blast, and on the heat necessary to be produced, 
but that the form of the vessel was immaterial to 
the effect, and might be adapted to the local circum- 
stances or situation. The defendants, who were 
alleged to have infringed this patent, contended 
that it was void, as being for a principle. The 
Court of Exchequer admitted that it was very diffi- 
cult to distinguish it from the specification of a 
patent for a principle j but after full consideration 
they thought that the plaintiff did not merely claim a 
principle, but a machine embodying a principle. They 
thought that the case must be considered as if the 
principle being well known, the plaintiff had first in- 
vented a mode of applying it by a mechanical apparatus 
to furnaces ; and the invention then consisted in this — 
the interposition of a receptacle for heated air between 
the blowing-apparatus and the furnace. In the course 
of the argument, on motions subsequent to the trial, 
various observations were made by the learned judges 
on the bench, to which we shall draw the reader^ s at- 
tention. Alderson, B., said, "The blowing-apparatus 
was perfectly well known ; the heating of air was per- 
fectly well known ; the tuyere was perfectly well known 
as apphcable to blast furnaces; then what he really 
discovered is, that it would be better to apply air 
heated up to red-heat, or nearly, instead of cold air. 
That is the principle — that is the real discovery ; but 
in order to take out a patent, you must have an em- 
bodiment of the principle ; and his embodiment of the 
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principle is the heating of air in a separate vessel,' 
intermediately between the blowing-apparatus and the 
point where it enters the furnace. Then he says, " I do 
not mean to claim any shape in which it is done ; it 
may be done in a vessel of any shape, provided only 
you have such a vessel of such a shape, and fire so 
applied as that, in the intermediate space between the 
blowing-apparatus and the furnace, the air arrives at 
the red-heat." And again, in reply to the argument 
of the plaintiff's counsel that he claimed every vessel 
and every shape of closed vessel in which air could be 
heated between the blowing-apparatus and the furnace ; 
" Then I think that is a principle, if you claim every 
shape. If you claim a specific shape, and go to the 
jury and say that which the other people have adopted 
is a colourable imitation, then I can understand it. If 
you claim every shape, you claim a principle. There 
is no difference between a principle to be carried into 
effect in any way you will, and claiming the principle 
itself. You must detail some specific mode of doing it." 
The words of Lord Chief Justice Hope, in the case 
of the Househill Company v. Neilson (W. P. 0. 1. 683), 
may also be cited in support of the same point, and 
afford a commentary upon it. " A patent cannot be 
taken out solelyfor an abstract philosophical principle — 
for instance, for any law of nature or any property of 
matter, apart from any mode of turning it to account 
in the practical operations of manufacture, or the busi- 
ness, and arts, and utilities of "life. The mere disco- 
very of such a principle is iiot an invention, in the 
patent-law sense of the term. Stating such a prin- 
ciple in a patent may be a promulgation of the prin- 
ciple, but it is no application of the principle to any 
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practical purpose. And without that cupfUcation of the 
principle to a practical object and end, and without the 
a/pplication of it to human industry or to the purposes of 
hwrtian enjoyment, a person cannot in the abstract appro- 
priate a principle to himself. Bat a patent will be goodj 
though the subject of the patent consists in the dis- 
covery of a great general and most comprehensive 
principle in science or law of nature^ if that principle 
is by the specification applied to any special purpose, 
so as thereby to ejffectuate a practical result and be- 
nefit not previously attained. ... It is no longer an 
abstract principle. It comes to be a principle turned 
to account to a practical object, and applied to a spe- 
cial result. It becomes then not an abstract principle, 
which means a principle considered apart from any 
special purpose or practical observation, but the dis- 
covery and statement of a principle for a special pur- 
pose, that is, a practical invention, a mode of carry- 
ing a principle into ej0fect. . . . The instant that the 
principle, although discovered for the first time, is 
stated in actual application to, and as the agent of, 
producing a certain specified effect, it is no longer an 
abstract principle ; it is then clothed with the language 
of practical application, and receives the impress of 
tangible direction to the actual business of life.'" " Un- 
doubtedba (sai^JEyre, G. J., in Boulton v. Bull, 1 Carp. 
149,Tmere can Hbe no patent for a mere principle ; but 
for a principle so far embodied and connected with 
corporeal substances as to be in a condition to act 
and to produce efiects in any art, trade, mystery, or 
manual occupation, I think there may be a patent. . . . 
It is not (referring to the case before him) that the 
patentee has conceived an abstract notion that the con- 
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sumption of steam in fire-engines may be lessenedj 
but he has discovered a practical manner of doing it, 
and for that practical manner of doing it he has 
taken his patent. Surely this is a very different thing 
from taking a patent for a principle ; it ■is not for a 
principle, hut for a process. Again, the substance of 
the invention is a discovery that the condensing the 
steam out of the cylinder, and protecting the cylinder 
from the external air, and keeping it hot to the degree 
of steam-heat, will lessen the consumption of steam. 
This is no abstract principle; it is in its very state- 
ment clothed with practical application. 

Again, in the above-cited case of Neilson v. Harford 
(W. P. C. 1. 295) Alderson, B., said (p. 342), "1 take 
distinction between a patent for a principle and a 
patent which can be supported is, that you must 
have an embodiment of the principle in some practical 
mode, described in the specification, of carrying the 
principle into actual effect ; and then you take out 
your patent, not for the principle, but for the mode of 
carrying the principle into effect. In Watt's patent, 
which comes the nearest to the present of any you can 
suggest, the real invention of Watt was, that he dis- 
covered that by condensing steam in a separate vessel, 
a great saving of fuel would be effected by keeping 
the steam cylinder as hot as possible, and applying the 
cooling process to the separate vessel, and keeping it 
as cool as possible ; whereas before, the steam was con- 
densed in the same vessel ; but then Mr. Watt carried 
that practically into effect by describing-a mode which 
would- effect the object. The difficulty which presses 
on my mind here is, that this party has taken out a 
patent, in substance like Watt's, for a principle, that 
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is, the application of hot air to furnaces ; but he has 
not practically described any mode of carrying it into 
effect. If he had, perhaps he might have covered aU 
other modes as being a variation." 

Minter's patent was for the invention of an improve- 
ment iu the constructing of chairs, and such invention 
was declared to consist in the application of a self- 
adjusting leverage to the back and seat of a chair, 
whereby the weight on the seat acts as a counterba- 
lance to the pressure against the back. The patentee 
having obtained a verdict at the trial of an action for 
the infringement of the patent, it was contended, on 
a motion for a nonsuit, that the patentee had claimed 
for a princvple, and not any particular means of carry- 
ing the principle into effect. Now, to a principle he 
was not entitled ; and as to the particular means which 
he in fact adopted, the defendant had not used the 
mechanical means of the plaintiff. The plaintiff, it 
was further argued, had appropriated by his specifica- 
tion one of the first principles in mechanics, viz. the 
lever. But, said Lyndhurst, G. B., it is not a leverage 
only, but it is a self-adjusting leverage ; and it is not 
a self-adjusting leverage only, but it is a self-adjusting 
leverage producing a particular effect, by means of 
which the weight on the seat counterbalances the pres- 
sure on the back of a chair. And ParJce, B., said. 
For the application of a self-adjusting leverage to a 
chair, cannot he patent that ? He claims the combi- 
nation of the two, no matter in what shape or way you 
combine them ; but if you combine the self-adjusting 
leverage, which he thus applies to the subject of a 
fchair, that is an infringement of the patent. Lord 
Lyndhurst went on to say that the application of a 
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self-adjusting leverage producing the effect constitutes 
the machinej and the patentee claims that machine^ 
and the right to make it, by the application of a self- 
adjusting leverage producing a particular effect. (W. 
P.O. 1.134.) 

In the case of the Electric Telegraph Company v. Brett 
(10 C. B. R. 838), it was argued that the giving of du- 
plicate signals at intermediate stations was not the 
proper subject of a patent, — ^being an idea or principle 
only, and not a new manufacture. But it was held by 
the Court, that as the patentees had not only commu- 
nicated the idea or principle, but showed how it might 
be carried into effect, viz. by appropriate apparatus at 
each station, the patent was valid. 

So, also in Hills v. London Gas Light Company (5 
Hurlst. & Norm. 369), an action upon a patent for the 
purification of coal gas by the use of hydrated oxides 
of iron, it was argued that as the property which 
these oxides possess of combining with sulphuretted 
hydrogen, the deleterious part of unpurified coal gas, 
was a perfectly well-known property, the mere appli- 
cation of the oxides to remove sulphuretted hydrogen 
from gas could not be the subject of a patent. The 
Court of Exchequer held that if a man were simply to 
say that he claimed the use of hydrated oxides of iron 
for the purification of gas, without saying how they 
were to be applied, the objection might possibly be 
well founded ; but as the patentee had shown how the 
oxides were to be used, the objection failed. (Comp. 
Ormson v. Clarice, 13 0. B. n. s. 337 ; in error, 14 C. B. 
N. s. 475 ; S. a 10 Jur. n. s. 128.) 

In Newall v. Mliott, 10 Jur. N. S. 954; {S. C. more 
fully reported, 13 W. R. 11,) the patent was for "Im- 
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;proveineiits in apparatus employed in laying down 
submarine telegraph wires;" andthe specificationj after 
describing tke apparatus^ concluded with the following 
claim : — " First coiling the wire or cable round a cone; 
secondly, the supports placed cylindrically outside the 
coil round the cone ; thirdly^ the use of the rings ia 
combination with the cone as described." It was ob- 
jected the invention thus claimed was merely a mode 
of coiling and paying out cables, and was not a new 
manufacture, and could not therefore be the subject- 
matter of a patent. The Court, however, overruled 
the objection, and held the patent valid. 

PEOCE8SE3. 

It will have been observed, that what the statute ex- 
cepts from the operation of the invalidating first clause 
is the privilege of the sole worhing or maJcing of any 
'manner of new manufactures. Now it seems to have 
been at one time doubted whether or no a new process 
of manufacturing a known article was embraced by 
these words of the statute. Perhajps, said Lord Tenter- 
den, in the case of Bex v. Wheeler (2 B. & A. 350), 
the statute of Jaines " may extend to a new process to 
be carried on by known implements, or elements acting 
upon known substances, and ultimately producing some 
other known substance, but producing it in a cheaper 
or more expeditious manner, or of a better and more 
useful kind." The current of decision since Lord Ten- 
terden's time has converted what he put in a doubtful 
■way into a certainty ; for the books are full of cases 
which prove beyond doubt that a process is patentable. 
The patent contested in Gibson v. Brand (W. P. C. 1. 
631) was for a new or improved process or manufacture 
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if silk. Tindal, 0. J., said that as the matter turned 
ipon another jpoint, it was not necessary to go into the 
pestion whether a patent could be granted for a pro- 
sess in the strict or proper sense of the term or not, 
)ut that undoubtedly there was strong reason to sup- 
pose that such a patent might be good in law. Such 
certainly was the opinion of ■ Chief Justice Eyre in 
Boulton V. Bull (which opinion we shall quote at length 
mmediately), and such also appears to have been the 
)pinion (carefully- guarding against any abuse of the 
ioctrine) of Lord Tenterden in Bex v. Wheeler. 

It has been said that the doubt as to whether a pro- 
cess is patentable has been needlessly raised, and that 
it is a misuse of terms to speak of a patentable pro- 
3ess at all. The subject-matter of the patent, it is 
urged, is in reality a mcmufadure according to a new 
process, and this is therefore a new manufacture. For 
sxample, in Grane v. Price, the subject of the patent 
was, according to this view, the manufacture of iron by 
means of a new process, viz. the combination of a hot- 
air blast and anthracite in the furnace. In Oihson v. 
Brand it was the manufacture of silk by a new process. 

We are told by Polloclc, 0. B., [Stevens v. Keating, 
W. P. C. 2. 182,) that "the real invention may be, not 
so much the thing when produced, as the mode in 
which it is produced; and its novelty may consist, 
not so much in its existence as a new substance, as 
in its being an old substance, but produced by a 
different process. In one sense, an old substance pro- 
duced by a new process is a new manufacture; of that 
there cannot be a doubt ; and therefore, although the 
language of the Act has been said to apply only to 
manufactures and not to processes, when you come to 
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examine^ either literally, or even strictly, it appears to 
me the expression 'manufacture' is free from objec- 
tion, because, though an old thing, if made in a new 
way, the very making of it in a new way makes it a 
new manufacture. Therefore, although I think this is 
a patent for the process rather than the product, I 
think it may be a patent for the product.-"' Again, 
Coleridge, J., said, in Bush v. Fox (Macr. Pat. Ca. 176), 
" manufacture includes both process and result." 

Allowing this explanation its full force, it will not 
extend to many cases wherein it has been decided that 
bare processes are patentable, or to cases where patents 
for mere applications have been supported. For ex- 
ample, in Forsyth v. Riviere (1 Carp. Eep. 401), the 
application of a known detonating powder to the dis- 
charge of known kinds of firearms was held to be a 
patentable invention. But how could this be a manu- 
facture? Again, in the case of Hartley's Patent (W. 
P. C. 1. 54), it was held that the application of metal 
plates, made in the ordinary way, to ships and build- 
ings, with the view of protecting them against fire, by 
preventing the access of air, was a patentable inven- 
tion. In neither of these cases was any new substance 
produced, nor any new machinery employed.* 

The observations of Chief Justice Eyre, on deliver- 
ing judgment in the famous case of Boulton v. Bull 
(Watt's patent),, are so important, that we shall lay 
them, with little abridgment, before the reader. " It 

* " Most certainly the exposition of the statute, as far as usage will ex- 
pound it, has gone very much beyond the letter" (Byre, C. J., in Boidton T. 
Bull, 1 Carp. E. 146) ; and iorrf Chief Justice Tiiidal's remarta in Cornish 
V. Keene (W. P. C. 1. 508) show the latitude of iuterpretation which is given 
to the word ' manufactures ' in the Act of Parliament. " It has a very wide 
^\md extended meaning. You may call it almost irmention.'' 
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was admitted in the argument at the bar that the word 
' manufacture ' in the statute was of extensive signifi- 
cation; that it applied not only to things made, but 
to the practice of mahmg, to principles carried into 
practice in a new manner, to new results of prin- 
ciples carried into practice. Let us pursue this ad- 
mission. Under things made, we may class in the 
first place, new compositions of things, such as manu- 
factures in the ordinary sense of the word ; secondly, 
all mechanical inventions, whether made to pro- 
duce old or new efiects, for a new piece of mechan- 
ism is certainly a thing made. Under the practice 
of- making, we may class all new artificial manners 
of operating with the hand, or with instruments in 
common use, new processes in any part producing effects 
useful to the public. When the effect produced is 
some new substance or composition of things, it should 
seem that the privilege of the sole working or making 
ought to be for such new substance or composition, 
without regard to the mechanism or process by which 
it has been produced, which though perhaps also new, 
will be only useful as producing the new substance. 
If Dr. James's powders had been for his method of 
preparing his powders, instead of for the powders 
themselves, that patent would have been exception- 
able. When the effect produced is a substance or 
composition of things, the patent can only be for the 
mechanism, if new mechanism is used, or for the pro- 
cess, if it be a new method of operating, with or with- 
out old mechanism, by which the effect is produced. 

" The effect produced by Hartley's invention for se- 
curing buildings from fire is no substance or composi- 
tion of things; it is a mere negative quality — the 
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absence of fire. This effect is produced by a new method 
of disposing iron plates in buildings. In the nature of 
things, the patent could not be for the effect produced. 
I think it could not be for the making the plates of 
iron, which, when disposed in a particular manner, 
produce the effect ; for those are things in common 
use. But the invention consisting in the method of 
disposing those plates of iron so as to produce their 
effect, and that effect being a useful and meritorious 
one, the patent seems to haye been very properly 
granted to him for his method of securing buildings 
from fire. And this compendious analysis of new 
manufactures mentioned in th« statute, satisfies my 
doubt whether anything could be the subject of a 
patent but something organized and capable of precise 
specification. In Hartley's method, plates of iron are 
the means which he employs ; but he did not invent 
those means. The invention wholfy consisted in the 
new method of using, or, I would rather say, of dis- 
posing a thing in common use, and which thing every 
man might make at his pleasure ; and which, therefore, 
could not, in my judgment, be the subject of the patent. 
In the nature of things it must be that, in the carrying 
into execution any new invention, use must be made 
of certain means proper for the operation. Manual 
labour, to a certain degree, must always be employed ; 
the tools of artists frequently ; often things manufac- 
tured but not newly-invented, such as Hartley's iron 
plates ■ all the common utensils used in conducting 
any process ; and so up to the most complicated ma, 
chinery that the art of man ever devised. Now, let 
the merit of the patent be what it may, it is evident 
that the patent in almost all these cases cannot be 
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granted for the means by which it acts, for in them 
there is nothing new, and in some of them nothing 
capable of appropriation. Even where the most com- 
plicated machinery is used, if the machinery itself is 
not newly-inventedj but only conducted by the skill of 
the inventor so as to produce a new effect, the patent 
cannot be for the machinery. In Hartley^s case, it 
could not be for the effect produced, because the effect 
is merely negative, though it was meritorious. In the 
list of patents with which I have been furnished, there 
are several for new methods of manufacturing articles 
in common use, where the sole merit and the whole 
effect produced are the saving of time and expense, 
and thereby lowering the price of the article, and in- 
troducing it into more general use. Now, I think these 
methods may be said to be new manufactures, in one 
of the common acceptations of the word ; as we speak 
of the manufacture of glass, or of any other thing of 
that kind. The advantages to the public from im- 
provements of this kind are, beyond all calculation, 
important to a commercial country, and the ingenuity 
of artists who turn their thoughts towards such im- 
provements is in itself deserving of encouragement ; 
and in my apprehension it is strictly agreeable to the 
spirit and meaning of the statute 21 James I., that it 
should be encouraged; and yet the validity of these 
patents in point of law must rest upon the same founda- 
tion as Hartley's. The patent cannot be for the effect 
produced, for either it is no substance at all, or, what 
is exactly the same thing as to the question upon 
a patent, no new substance, but an old one produced 
advantageously for the public. It cannot be for the 
mechanism, for there is no new mechanism employed ; 



PEOCESSES. 19 

it must, tlien, be for tlie method ; and I would say, in 
the very significant words of Lord Mansfield, it must 
be . for method detached from all physical existence 
whatever ; and I think we should well consider what 
we do in this case, that we may not shake the founda- 
tion upon which all patents stand. Probably three- 
fourths of all patents granted since the statute passed- 
are for methods of operating apd manufacturing, pro- 
ducing no new substances, and employing no new 
machinery. ... If we wanted an illustration of the 
possible merit of a new method of operating with old 
machinery, we might look at the case now before the 
Court. If we consider into what general use fire- 
engines [steam-engines] are come — that our mines 
cannot be worked without them — that they are essen- 
tially necessary to the carrying on many of our prin- 
cipal manufactures — that these engines are worked at 
an enormous expense in coals, which, in some parts of 
the kingdom, can with difficulty be procured at all in 
large quantities — it is most manifest that any method 
found out for lessening the consumption of steam in 
these engines, which, by necessary consequence, les- 
sens the consumption of coals expended in working 
them, will be of great benefit to the public as well as 
to the iadividual who thinks fit to adopt it. And shall 
it now be said, after we have been in the habit of 
seeing patents granted in the immense number in 
which they have been granted, for methods of using 
old machinery to produce substances that were old, 
but in a more beneficial manner, and also for produ- 
cing negative qualities by which benefits result to the 
public, by a narrow construction of the word ' manu- 
facture' in this statute, that there can be no patent for 

c 2 
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metliods producing this new and salutary effect, con- 
nected, and intimately connected, with the trade and 
manufactures of the country?" (1 Carp. 146-149). 



The inventions for which valid patents have been 
granted may be roughly divided into the following 
classes : — ; 

1. iVew contrivoMces appKed to new objects or purposes. 

2. New contrivances applied to old objects or purposes. 

3. New combinations of old parts, the subject-matter 
consisting either of material objects or of processes. 

4. Nev) methods of applying an old thing. 

5. Processes or methods differing from old processes 
or methods only by the omission of a step. 

The reader may like to have some illustrations of 
these classes of inventions, and we shall proceed to 
offer the following : — 

1. Oj a new contrivance applied to a new object or 
purpose, the following is an instance : — 

Lace made from cotton had the defect of being 
covered with a kind of down, which injured its appear- 
ance and diminished its value. A similar defect was 
removed from muslin by passing it over rollers of 
heated iron, and from mits and stockings by the action 
of flame, fed by oil or alcohol. It occurred to Mr. 
Hall that the flame of gas might be employed in the 
manufacture of cotton lace; and after some failures, 
he succeeded in inventing a method for removing the 
unsightly fibres by the flame of gas. A patent ob- 
tained for this invention was held good. {Hall v. 
Ja.rm,W. P.C.I. 100). 

2. A neu! contrivance employed to effect a well-hiown 
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object — to make, for instancej an article previously 
made in a different way — is also patentable, provided 
that the new contrivance is attended with some degree 
of utility ; for example, that it accomplishes the result 
more cheaply than the old contrivance. This is per- 
haps the largest class of patented inventions. " There 
may be a valid patent" (said Lord Eldon in Hill v. 
Thompson, W. P. C. 1. 237) ''for a new combination 
of materials previously in use for the same purpose, 
or for a new method of applying such materials." 

3. The simple combination of two or more hnown things 
has been held a patentable invention, when the combi- 
nation is new, and the result is the production of some- 
thing better, or of something at a lower cost, than 
before. It was held in Grane v. Frice (W. P. C. 1. 408) 
that the combination of the hot-air blast with stone 
coal in the smelting of iron (the hot-air blast and stone 
coal having been separately in use before, but the 
combination being previously unknown) was an inven- 
tion intended by the statute, and such as might well 
become the subject of a patent. It was said by Tin- 
dal, G. /.,that there were numerous instances of patents 
where the invention consisted in no more than in the 
use of things already known, and acting with them in 
a manner already known, and producing effects already 
known, but producing those effects so as to be more 
economically or beneficially enjoyed by the public. 

That the novel combination of old parts having a 
usefdl result may form the subject of a valid patent 
has been again and again decided. {Lister v. Leather, 
8 E. and B. 1004; Newall v. Elliott, 10 Jur. n. s. 954; 
S. a 13W.R. 11). 

4. A new mode of applying a hnoivn thing may be the 



22 CLASSES OF INVENTIONS-. 

subject of a patent, provided that some ingenuity, some 
novelty, is exhibited in the mode of maMng that appli- 
cation, and that the application is attended by some 
useful result. In Watt's patent for a new method of 
lessening the consumption of steam and fuel iu steam- 
engines, the enclosing of the cylinder in a case of wood, 
.or any other material that transmits heat slowly, was 
claimed, and allowed to be a patentable invention. 
(Boulton and Watt v. Bull). In Forsyth-'s patent, for 
a method of discharging fire-arms, the patentee claimed 
the use and application of certain known fulmiuating 
■compounds for this purpose. It was contended that, 
■since the properties of detonating powder were well 
known for other purposes, the using of such materials 
to discharge fire-arms was not a new manufacture for 
which a patent could be supported. But Abbott, C. J., 
stated that if the invention (i. e. this particular appli- 
cation of detonating powder) were new, it was such 
an one as might be secured by patent. The jury having 
found the invention to be a new one, the patentee had 
a verdict. [Forsyth v. Riviere, 1 Carp. 404.) 

Charcoal had been used in refining sugar previously 
to Derosne's patent ; but the old method was to mix 
charcoal powder with the syrup, and the new was to 
pass the syrup through beds of charcoal constructed 
in a particular manner. By the old process a consider- 
able quantity of charcoal was taken up by the syrup, 
and this was an injury to the sugar. In Derosne's 
process this objection did not arise j and, moreover, it 
was applicable not . only to the refinement of coarse 
sugar, but to the original manufacture of sugar out of 
cane-juice. In an action brought for infringing the 
patent, the originality of the invention was held not 



CLASSES OF INVENTIONS. 23 

to be impeaclied by showing that there had been an 
earlier use of charcoal in the refinement of sugar. No 
evidence was given that any other person, before the 
date of the plaintiff's patent, ever applied in use the 
particular mode of filtering syrup which the patent was 
intended to introduce : and in the absence of such 
evidence. Lord Abinger directed the jury to find for 
the plaintiff. {Berosne v. Fcdrie, W. P. C. 1, 154.) 
, In the case of Cornish v. Keene, a patent for im- 
provements iu the manufacture of elastic fabrics was 
contested. The patentee's object was to produce cloth 
from cotton flax, or other suitable material, not capable 
of felting, in which should be interwoven elastic cords 
of India-rubber coated with filamentous material. He 
described the mode of effecting this object to be by 
introducing iuto the fabric threads of India-rubber, 
applied as warp or weft, or as both, according to the 
direction of the elasticity required — the India-rubber 
threads having been stretched to their utmost tension 
and rendered non-elastic before being introduced into 
the fabric, and then being rendered elastic by the 
application of heat. It was contended that this was 
not a new manufacture ; that it was neither a new 
manufacture, nor an improvement of an old manufac- 
ture, but was merely the application of a known ma- 
terial, in a known manner, to a purpose known before. 
" That it is a manufacture " (said Tindal, 0. J., deliver- 
ing the judgment of the Court of Common Pleas,) "can 
admit of no doubt ; it is a vendible article, produced 
by the hand and art of man. Whether it is new or 
not, or whether it is an improvement of an old manu- 
facture, was one of the questions for the jury, upon 
the evidence before them; but that it came within 
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the description of a manufacturej and so far is an 
invention whicli may be protected by a patent^ we 
feel no doubt wtatever. The materials, indeed, are 
old, and have been used before ; but the combination 
is alleged to be, and if the jury are right in their 
finding, is new ; and the result or production is equally 
so. The use of elastic threads or strands of India- 
rubber, previously covered by filaments wound round 
them, was known before ; the use of yarns of cotton, 
or other non-elastic material, was also known before : 
but the placing them alternately side by side togetter 
as a warp, and combining them by means of a weft 
when in extreme tension, and deprived of their elasti- 
city, appears to be new ; and the result, viz., a cloth 
in which the non-elastic threads form a limit up to 
which the elastic threads may be stretched, but beyond 
which they cannot, and therefore cannot easilybe broken, 
appears a production altogether new. It is a manufac- 
ture at once ingenious and simple." (W. P. 0. 1. 517.) 
It must be carefully kept in mind, that unless there 
is some display of ingenuity, a patent for the applica- 
tion of an old contrivance to a new object will not be 
valid. But it is impossible to lay down any general 
rule as to the amount of ingenuity which is essential 
to support a patent. In nice cases, there can be no 
certainty previous to a judicial decision on the point 
whether any given patent is or is not impeachable on 
the ground of want of ingenuity ; which phrase cannot 
be regarded, perhaps, as different from want of novelty. 
All that can be done is to study the decisions already 
made, and to be guided by those cases which approach 
nearest to the one about which doubt may be felt. 
Some of the decisions, indeed, seem to conflict with 
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others ; and it will require a good deal of acute dis- 
crimination on tlie part of those who are called on to 
advise inventors, to distinguish the line which separates 
what is patentable from what is not patentable. In 
the case of Kay v. Marshall, Lord Cottenham said, in 
the House of Lords, " that if Kay had discovered any 
means of using the machine {i.e. the ordinary spinning 
machine) which the world had not known before, the 
benefit of that he had a right to secure to himself by 
means of a patent; but if this mode of using the 
spinning machine was known before, then he could not 
deprive them of having the benefit of that which they 
enjoyed before" (2 W. P. C. 82). The reader will see 
how nearly such a proposition conflicts with the case 
of Bush V. Fox. (Macr. P. C. 152.) 

5. A mode of manufacturing differing in nothing from 
an old process, except in the omission of a step, may also 
form, the subject of a patent, as was decided in the case 
of Bussell V. Oowley (W. P. C. 1. 459). A patent had 
been obtained for an invention for manufacturing iron 
tubes, by welding them without the use of a mandril, 
or internal support ; and its validity being contested, 
it was held good. The process, from first to last, con- 
sisted in turnrug up the edges of a flattened metal 
plate until they nearly met ; in heating the plate, so 
prepared ; and in drawing it when at a welding heat 
through dies having a conical hole. In passing from 
the broader to the narrower end of the hole, the edges 
were compressed against each other, and were welded 
together ; the tube was thus formed without having 
recourse to the old process, which required a mandril, 
whereon the overlapping edges of the metal plate were 
welded by means of hammers. It being contended that 
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welding by pressure was not a new invention^ Lord 
Lyndhurst read tlie specification as claiming only the ma- 
nufacture of tubes without a mandril. By the new pro- 
cesSj tubes could be made of greater length, of greater 
uniformity, and considerably cheaper, than before. 

Again, it was held in Booth v. Kennard (Hurlst. & 
Norm. Ex. Rep. 1. 527), that to obtain gas by the direct 
distillation of oleaginous seeds was a patentable inven- 
tion, although gas had been previously obtained by the 
distillation of oil expressed from oleaginous seeds. 

AMOUNT OF INYENTION EEQTTIEED TO B0PPOBT A PATENT. 

In contesting the validity of a patent, it is often ob- 
jected that there had been no exercise of ingenuity on 
the part of the alleged inventor in arriving at his inven- 
tion, and that mere accident or good luck is not entitled 
to a patent privilege. Where, however, the utility of 
the invention is great, and the novelty undoubted, these 
facts will come in aid of an apparent want of ingenuity 
on the part of the inventor. " In point of law (said 
G. J. Tindal, in Crane v. Price, W. P. C. 1. 411), the 
labour of thought or experiment, and the expenditure 
of money, are not the essential grounds of considera- 
tion on which the question whether the invention is or 
is not the subject-matter of a patent ought to depend; 
for if the invention be new and useful to the public, it 
is not material whether it be the result of long experi- 
ment and profound search, or whether by some sudden 
and lucky thought, or mere accidental discovery." In 
either of the two last cases, the practical realization of 
a good idea must be considered a sufficiently meri- 
torious consideration for the exclusive privilege granted 
to the inventor, although the actual amount of thought 
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expended in making the invention is trifling. The 
case of water-tabbies, so often mentioned in West- 
minster Hall, is a case in point. The invention (ac- 
cording to Mr. Justice Buller, in Boulton v. Bull) first 
owed its rise to the accident of a man's spitting on 
a floor-cloth, which changed its colour, whence he 
reasoned, had his patent, and made, it is said, a con- 
siderable fortune by it. 

The making of iron gas-tubes without the use of a 
mandril, viz. by welding them, without striking them 
on a solid surface, "seems to be a very simple in- 
vention " (said Lyndhurst, G. B., in Russell v. Cowley) ; 
" but it has been productive of great advantages, inas- 
much as it has enabled the manufacturer to construct 
pipes of lengths much beyond what could be done pre- 
viously to this discovery" (W. P. C. 1. 467). Hence 
the utility of the invention was apparent from the im- 
portant consequences that flowed from it, and the pa- 
tent was supported. 

The case of Lewis v. Davis ("W. P. C. 1. 488) is 
usually cited to show that a small degree of invention 
suffices to sustain a patent, provided it be attended 
with useful results. The object of the patent was the 
shearing of cloth from list to list by means of rotatory 
cutters. Now a rotatory cutter to shear from end to 
end was known, and cutting from list to list by means 
of sTiears was also known. "However" (said Tenterden, 
0. J., to the jury, on the trial of an action for the in- 
fringement of the patent, in which the question of 
novelty was raised), " if before the plaintiffs' patent the 
cutting from list to list, and the doing that by means 
of rotatory cutters, were not combined, I am of opinion 
that this is such an invention by the plaintiffs as will 
entitle them to maintain the present action." 
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CHAPTEE III. 

THE INCIDENTS OF UTILITY AND NOVELTY WHICH MtTST 
BY LAW ACCOMPANY PATENTABLE INVENTIONS. 

The two chief incidents wHch are required by law to 
attend every invention that claims the protection of 
letters patent, are Utility and Novelty. 

If a material part of the alleged invention should 
turn out to be either not useful or not novel, the pa- 
tent is altogether, void, the legal maxim utile per inu- 
tile being here disregarded. (See Grossley v. Beverley, 
W. P. 0. 1. 106 ; EUl V. TJwmpson, W. P- C. 1. 249 ; 
Manton v. Parker, Dav. P. 0. 327; Bloxam v. Elsee, 
1 Carp. 444). And in like manner, where several dis- 
tinct inventions are included in one patent, of which 
some only are useful or novel, the useless or old in- 
vention or inventions will invalidate the whole pa- 
tent. [Turner v. Winter, Dav. P. C. 145 j 1 T. E. 602 j 
Bloxam v. Elsee, 6 B. & 0. 178; Morgan v. Seaward, 
W. P. C.l. 1% ; Kay v. Marshall, 2 W. P. C. 71), The 
Crown having been misled as to the extent of the in- 
vention, the grant of letters patent in respect of it is" 
void. It was on this principle that the Court, in de- 
ciding Morgan v. Sea/ward, looked at the cases of Hill 
V. Thornpson (W.P. C. 1. 237), and Brunton Y.JTawkes (4 
B. & A. 541) ; in which a patent for several inventions 
was held to be altogether void, because one was not 
new. The want of novelty is a fatal defect by the ex- 
press wording of the statute, so far as relates to that 
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which is old ; and the whole patent is rendered void 
by the construction that the consideration for the grant 
is the novelty of all the parts, which consideration 
failing, or as it is sometimes expressed, the Crown 
being deceived, the patent is void. 

The questions as to the utility and novelty of the 
inventions, in respect of which a patent is sought, or 
has been granted, are consequently of the utmost im- 
portance, and it will be necessary to go into the matter 
at some length. And first, as to the question of 



If an invention contains no degree of usefulness 
whatever, over and above inventions already known, 
then the patent is void. {Manton v. Parher, Dav. P. C. 
327.) 

A patent for a useless invention is thought by some 
to be void at common-law ; by others, by force of the 
Statute of Monopolies, which renders void grants of 
privileges which tend to the hurt of trade, or are gene- 
rally inconvenient. For, if a monopoly were allowed 
in a useless invention, other persons would be prevented 
from improving it, or turning it to any account what- 
ever, so that combinations of utility might be impeded. 
It would stand in the way of real inventors, and hence 
be mischievous to the public generally. (See the ob- 
servations of Parke, B., in Morgan v. Seaward, W. P. C. 
1. 196.) On the trial of Palmer v. Wagstaff, at Nisi 
Prius (Newton's Lond. Journ. vol. xliii. p. 131), GMef 
Baron Pollock said that, in legal language, it is a fraud 
on the law of patents for any person to take out a pa- 
tent with a view to the obstruction of improvements. 
The evidence showed that the plaintiff's patent, which 
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it was alleged, the defendant had infringed^ had never 
been worked ; no attempt had been made to bring the 
candles of the patented con-struction before the public j 
and the patent was only then brought into play, for 
the purpose of stopping the defendant from a course 
of iraprovement. 

It is to be observed that the recital of the Crown's 
willingness " to give encouragement to all arts and 
inventions which may be for the public good," clearly 
points to the quality of utility as one of the conside- 
rations for the grant, which failing, the patent will be 
invalid. 

It is for the jury, not the Court, to decide the 
question of utility when the point has been raised by 
appropriate pleadings ;* and the question will go be- 
fore them in the general shape of utility or no utility. 
They have not to consider to what extent the inven- 
tion is useful, but only whether it is of any use at all. 
Mr. Baron Parke, in Neilson v. Harford (W. P. C. 
314), speaking of a patent for the use of hot-blasts in 
furnaces, laid it down, that if the apparatus were an 
improvement, so as to be productive, practically, of 
some beneficial result, no matter how great, provided 
it is sufiicient to make it worth while (the expense 
being taken into consideration) to adapt such an ap- 
paratus to the ordinary machinery in all cases of forges, 
cupolas, and furnaces, where the blast is used, then 

* That ilio patentee must go into proof of the utility of his invention in 
case that issue is raised is shown by what fell irom the Judges in the cases of 
Bex V, Arkwright, Dar. P. C. 138 ; Manton t. Parker, Dav. P. C. 327 ; Man- 
ton V. Manton, Dav. P. C. 333; Sovill v. Moore, Dav. P. C. 399; Brunton 
V. Bawkes, 4 B. & Aid. 541 ; Mussell v. Cowley, "W. P. C. 1. 467 ; Sill v. 
Thompson, W. P. C. 1. 237 ; Minter v. Wells, W. P. C. 1. 129 ; Crane v. Frice, 
W. P. C. 1. 411. 
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that there would be utility sufficient to support the 
patent. The quantum of improTement (should an im- 
provement be in dispute) is not a material point j it is 
enough that they can find any improvement. {Alder- 
son, B., in Morgan v. Seaward, W. P. G. 1. 172^ 186.) 
In other words, in order to quash a patent on this 
ground, a jury must expressly find that the invention 
is of no use. 

But it must be kept in mind, that it is the invention 
which is required to possess utility, not merely the 
thing produced. As Pollock, G. B., remarked, on try- 
ing the case of Palmer v. Wagstaff (above cited), it is 
not sufficient for the maintaining of a patent to prove 
that the article produced under it is useful ; it must 
be the invention that effects the utility. Thus a pa- 
tented manufacture should be either better in quality, 
or cheaper in cost, than that which it is intended to 
supplant. 

• The uselessness of part of an invention, however, 
will not be, allowed to vitiate the patent, unless that 
part is described as something essential. The case of 
Lewis V. Marling (W. P. C. 1. 488), arose out of a patent 
for an improved machine for sheariug woollen cloths, in 
which the patentee claimed, amongst other things, the 
use of a brush for raising the wool on the surface of the 
cloth to be shorn, but not as an essential part of the 
machine. Before any machine was made for sale, this 
part of the invention was discovered to be useless, and 
no machines were ever sold with the brush attached. 
It was contended that this uselessness of part vitiated 
the whole, but Lord Tenterden said, " If the patentee 
mentions that as an essential ingredient in the patent 
article which is not so, nor even useful, and whereby 
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lie misleads the public, his patent may be Toid ; but it 
would be very hard to say that this patent should be 
void, because the plaintiffs claim to be the inventors of 
a certain part of the machine not described as essen- 
tial, and which turns out not to be useful." Bayley 
thought that if the patentee had known the brush to 
be unnecessary, the patent would be bad, on the ground 
that this was a deception; but if he believed it to be 
proper, and only by a subsequent discovery found out 
that it was not necessary, it would form no ground of 
objection. 

In the case o? Haivorth v. Hardcastle (W. P. C. 1. 
480), the jury found specially that the invention was 
useful upon the whole, but that the machine was not 
useful in some cases. The judges of the Court of C. P. 
held that this finding of the jury did not negative the 
utility of the machine in the generality of cases, but 
rather led to the inference that in the generality of 
cases it was useful, in which event the patent would 
be valid, and it was accordingly supported. 

One good test of the utility of an invention is af- 
forded by showing that an improvement of the trade 
(using these words in their commercial sense) has taken 
place in consequence of it. The invention patented 
by Lord Dudley consisted in substituting pit-coal for 
charcoal in the manufacture of iron. Neilson patented 
a process of smelting iron by blowing the furnace with 
hot in place of cold air. Crane smelted iron by means 
of anthracite instead of ordinary fuel, and combined 
the hot-blast with this. All these processes were pro- 
ductive of great improvements in the manufacture of 
iron, and the patents were all supported by the Courts. 

Brunton took out a patent for an improvement in 
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ctain cableSj which consisted in making the links with 
straight sides and circular ends, in place of twisted 
linksj and in substituting a cast-iron stay with broad 
ends embracing the sides of each link for a wrought- 
iron stay-formerly fixed across the middle of the open- 
ing of the. link to prevent it collapsing. The combi- 
nation of a link with a stay of those particular forms 
was considered so far new, although the form of the 
link had been previously known, that the inventor 
would have had the benefit of his patent, upon his 
showing that the combination operated beneficially, if 
the patent had been obtained for this combination q /-?/ i 
alone {Brunton v. Hcmhes, Carp.E. lAl^y/^'^-^^i^'^^ ^ 

It has been said from the Bench, that the fact of a 
published invention not meeting with public accept- 
ance, is some presumption against its utility. It is 
something for a jury to take into consideration, when 
the question of utility is raised before them, that a 
machine has not been called for by the pubUc {Morgcm 
V. Seaward, W. P. C. 1. 186). 

We now turn to the question of 



The statute of James declares excepted from the in- 
validating clause " all letters patent and grants, of pri- 
vilege of the sole working or making of any manner 
of new manufactures to the true and first inventor of 
such manufactures, which others at the time of mahing 
such letters patent and grants should not use." More- 
over, letters patent invariably contain a clause, avoid- 
ing the grant in case the invention. " is not a new inven- 
tion as to the public use and exercise thereof." Two ' 
distinct issues on the point of novelty are usually raised 
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upon the pleadings when a patent is in controversy — 
1st, Whether the patentee is the 'true and first' in- 
ventor of the patented invention ; and 2nd, Whether 
the subject-matter of the patent is a new invention 
as to the public use and exercise thereof. " Some- 
times " (said Tindal, C. J., in Cormsh v. Keene, W. P. 
C. 1. 507) "it is a material question to determine whe- 
ther the party who got the patent was the real and 
original inventor or not; because these patents are 
granted as a reward, not only for the benefit that is 
conferred upon the public by the discovery, but also 
to the ingenuity of the first inventor ; and though it 
is proved that it is a new discovery so far as the world 
is concerned, yet if anybody is able to show that al- 
though that was new, that the party who got the patent 
was not the man whose ingenuity first discovered it, 
that he had borrowed it from A or B, or taken it from 
a book that was printed in England, and which was 
open to all the world, then, although the public had 
the benefit of it, it would become an important question 
whether he was the first and original inventor of it.' 

It cannot, however, be objected to a patent that the 
invention is wanting in novelty, because something, 
with a similar object, has already been made the sub- 
ject of a patent ; provided that the means by which the 
object is attempted to be accomplished are substantially 
different in the two cases. 

Neither is a patent rendered invalid by the fact that 
the invention includes the subject-matter of a patent 
previously obtained, and not yet expired {Crane v. 
Price, W. P. C. 1. 413 ; Ex parte Fox, 1. V. and B. 67). 
Of course, the second patentee must obtain the first 
patentee's liceiioe before working his own patent, or he 
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will lay himself open to an action for an infrmgement 
as long as the earlier patent remains in force; and^ 
of course^ there must be some amount of new invention 
in addition to the previous invention, otherwise there 
is nothing to afford a foundation for a patent. 

In Minter v. Mower (W. P. C. 1. 140), it appeared 
that the plaintiff had taken out a patent for an im- 
provement in reclining chairs, consisting in the appli- 
cation of a self-adjusting leverage to the back and seat 
of a chair, whereby the weight on the seat acts as a 
counterbalance to the pressure against the back. 
Mower, the defendant, made chairs in imitation of 
Minter's chair, and contended, in an action for in- 
fringing the patent, that the plaintiff was not the first 
and true inventor, alleging that one Brown had, pre- 
vious to the patent, made chairs embodying a similar 
principle. It appeared, however, that although Brown's 
chair contained a similar principle to that patented, it 
was incumbered with machinery which rendered it a 
very different thing from the plaintiff's. Lord Benman 
said that, supposing Brown's chair to have been a chair 
with a self-adjusting leverage {i. e. a chair similar to 
the plaintiff's), if the incumbering additional part had 
been away, " then the question is, whether the principle 
of self-adjustment was at all discoverable or thought 
of at that time. Because, it seems to me, if that 
principle might have been deduced from the machinery 
of the chair that was made, but it was so encumbered 
and connected with other machinery that nobody did 
make that discovery, or ever found out that they could 
have a chair with a self-adjusting leverage, by reason 
of that or any other defect in the chair actually made; 
it seems to me that does not prevent this from being a 

D 2 
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new invention, when tlie plaintiff says, I have dis- 
covered, throwing aside everything but this self-ad- 
justing leverage itself, that will produce an effect, which 
I think a very beneficial one." 

The case of Losh v. Hague (W. P. C. 1. 202) may be 
advantageously compared with that of Minter v. Mower. 
Losh's patent was for improvements in the wheels of 
railway-carriages, and these improvements consisted in 
constructing the pieces composing the entire wheel of 
m.alleable iron, and then welding them together. It 
was contended by the defendant that the invention was 
not new, inasmuch as one Paton had, previous to the 
date of Losh's patent, and under a patent of his own, 
specified a mode of constructing wheels, not, however, 
for railways, siuce railways' did not then exist, which 
wheels were of wrought iron, and differed little, if at 
all, from those patented by Losh ; moreover, that al- 
though the first wheel made under Paton' s patent was 
riveted, all Paton' s other wheels, thirty pairs in number, 
were made with the circumference of the inner rim 
entirely of wrought iron, and then welded into one 
piece. " The question you have to try," said Lord 
Abinger to the jury, " on the originality of Losh's in- 
vention, is not whether Paton' s patent contains that 
perfect periphery that is required in this case, but 
whether wheels have been publicly made on this prin- 
ciple." (The jury by their verdict found that wheels 
had been previously made on the same principle as 
Losh's wheels.) " If," continued his lordship, " the 
wheels had been made and sold to any one individual, 
the public's not wanting them because there were no 
railways, their not being adapted to any particular use, 
which at that time was open to the public to apply 
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them tOj makes no difference. You have it in evidence 
that these wheels were made in the first instance ; that 
thirty pairs were made with a complete continuous 
circumference all round. If they were so made and 
soldj or used at all, though not for any purpose that 
then made them popular or desirable, still they are 
made with that particular advantage which is claimed 
by Losh's patent, namely, a periphery made of one 
continuous piece of wrought iron, as well as the spokes. 
But that is not all the evidence ; there are two parties 
from Manchester. One Horsfall says that he re- 
members, nearly twenty-eight years ago, in the year 
1810, when he came into the employ of his present 
employers, that there were three trucks, having each 
three wheels, and those wheels were made of wrought 
iron spokes in a wrought iron circumference, and there 
is one exhibited before you which was actually in use 
at that time; the other, Roberts, confirms that, and 
has stated that they existed for many years, and that 
they have been used." 

In Lends v. Marling (W. P. C. 1. 496), Bayley, J., 
said, " If I make a discovery, and am enabled to pro- 
duce an effect from my own experiments, judgment, 
and skUl, it is no objection that some one else has 
made a' similar discovery in his min,d, unless it has be- 
come public." And Parke, J., said, " There is no case 
in which a patentee has been deprived of the benefit 
of his invention because another had also invented it, 
unless he had also brought it into use." Again, in the 
case of Hill v. Thompson (W. P. 0. 1. 244), Dallas, J., 
said, " It is not enough to have discovered what was 
unknown to others before, if the discovery be confined 
to the knowledge of the party having made it ; but it 
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must have been communicated more or less, or it must 
have been more or less made use of, so as to constitute 
discovery as applied to subjects of this sort." 

The evidence given in Lewis v. Marling, to impugn 
the patentee's claim of novelty, was that several years 
previously a similar machine was in use at New York, 
and that a specification had been sent over in 1811 to a 
person residing at Leeds, who employed two engineers 
to manufacture a machine from it, which was never 
finished, in consequence of disturbances amongst the 
populace. The specification was shown to several per- 
sons ; but the machine was never brought into use. In 
1816, a model of a machine for shearing from list to 
list, by means of a rotatory cutter, was brought over 
from America, and shown to two or three persons in 
the manufactory of the importer ; but no machine was 
ever made from it, nor was it publicly known to exist. 
Moreover, one Coxon, many years previously, had made 
a machine to shear from list to list, and this was tried 
by a person called as a witness j but he did not think 
it answered, and soon discontinued the use of it. Lord 
Tenterden told the jury that if it could be shown that 
the patentee had seen the model or specification, that 
might rebut the claim of invention ; but there was no 
evidence of that kind ; and he left it to them- to say 
whether the invention had been in public use and 
operation before the granting of the patent. They 
fJDund that it had not ; and on the motion for a new 
trial, the Judges thought there was no reason to find 
fault with the verdict. 

In charging the jury assembled to try the action of 
Cornish Y. Keene (W. P. 0. 1. .508), Tindal, C. J., said, 
that " if the invention was at the time the letters 
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patent were granted in any degree of general use ; if 
it was known at. all to tlie world publicly, and prac- 
tised openly, so tliat any other person might have the 
means of acquiring the knowledge of it as well as the 
person who obtained the patent, then the letters patent 
are void. Now it will be a question for you to say 
whether, upon the evidence which you have heard, 
you are satisfied that the invention was or was not in 
public use and operation at the time the letters patent 
were granted. It is obvious that there are certain 
limits to that question ; the bringing it within that 
precise description which I have just given, must de- 
pend upon the particular facts which are brought 
before a jury. A man may make experiments in his 
own closet for the purpose of improving any art or 
manufacture in public use ; if he makes these experi- 
ments, and never communicates them to the world, 
and lays them by as forgotten things, another person 
who has made the same experiments, or has gone a 
little further, or is satisfied with the experiments, may 
take out a patent and protect himself in the sole 
making of the article for fourteen years ; and it will 
be no answer to him to say that another person before 
him made the same experiments, and therefore that 
he was not the first discoverer of it, because there may 
be many discoverers starting at the same tin^e, many 
rivals that may be running on the same road at the 
same time, and the first that comes to the Crown and 
takes out a patent, it- not being generally known to 
the public, is the man who has the right to clothe 
himself with the authority of the patent and enjoy its 
benefits. That would be an extreme case on one side j 
but if the evidence, when properly considered, classes 
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itself under the description of experiment only, and 
unsuccessful experiment, ttat would be no answer to 
the validtty of the patent. On the other hand, the use 
of an article may be so general as to be almost uni- 
versal. In a case like that you can hardly suppose 
that any one would incur the expense and trouble of 
taking out a patent. That would be a case where all 
mankind would say, "^You have no right to step in 
and take that which is in almost universal use, for that 
is, in fact, to create a monopoly to yourself in this 
article without either giving the benefit to the world 
of the new discovery, or the personal right to the 
value of the patent, to which you would be entitled 
from your ingenuity and from your application.' 
Therefore it must be between these two limits that 
cases will range themselves in evidence ; and it must 
be for a jury to say whether, supposing those points 
to be out of the question in any particular case, the 
evidence which has been brought before them con- 
vinces them that the subject of the patent was in 
public use and operation at that time, at the time 
when the patent itself was granted by the Crown. If 
it was in public use and operation, then the patent is 
a void patent, and amounts to a monopoly ; if it was 
not, the patent stands good." 

Hancock v. Somervell (reported in Newton's L. J., 
vol. 39, p, 158) is a recent case in which peculiar circum- 
stances were adduced in evidence for the purpose of 
rebutting the claim to novelty. Hancock's patent was 
for improvements in the preparation of caoutchouc, 
and the invention consisted in combining sulphur with 
the caoutchouc, which rendered it elastic at all tem- 
peratures. The defendants imported from America 
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shoes made of caoutcliouc, wliich, when analyzed^ were 
found to contain sulphur along with oxide of lead and 
other ingredients. In an action for an infringement 
of the patent it was proved in evidence^ that previous 
to the date of the plaintiff^s patent specimens of caout- 
chouc prepared by sulphur were sent to England by 
Goodyear, of New York, and were shown to Hancock, 
but the secret of the manufacture was not communi- 
cated to him. Negobiations were commenced for the 
sale of the invention to Hancock, but never com- 
pleted. It was stated in evidence that Goodyear's 
agent left specimens with Hancock, supposing that it 
would not be possible for him to discover the process 
by which it was prepared. However, Hancock made 
experiments, and discovered that stilphUr endowed 
caoutchouc with the property of elasticity at all tem- 
peratures, and he then took out his patent. Mr. Justice 
Williams left it to the jury to say whether, supposing 
the shoes to have been manufactured in England, they 
could have been made without infringing the plaintifi'^s 
patent j and then he proceeded to make these remarks 
upon the novelty issues : — " The defendants do not 
deny that Hancock is to be considered the inventor, 
notwithstanding Goodyear had previously made the 
discovery, provided the invention had not been pub- 
lished or in use in this country before the date of the 
patent. The defence consists of this — not only had 
Go'odyear discovered the invention first, but also that 
the invention had been substantially published, and 
was in use, not in secret use, but in public use before 
the date of the patent ; that the material being in 
public use, the ready means of the invention were also 
necessarily before the public ; because it is said the 
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article presented in itself such means of knowledge 
to the public as to enable any one of ordinary com- 
petence to reproduce the article. If you should be of 
opinion that the material was in use before the date 
of the patent, then the question resolves itself into 
this : what is your opinion as to whether the pub- 
lication of the material was substantially a publica- 
tion of the invention ? If you should find that the 
material was in public use, but that, notwithstand- 
ing, the invention remained still a matter to be dis- 
covered, in my opinion the plaintiff's case would 
not be affected by the circumstance of the material 
being in public use. If, on the other hand, you should 
think not only that the material was in public use (and 
I should here say that I do not think it is necessary 
the use should be actual sale — if it were in public use 
it need not be sold ; it would be sufficient, for instance, 
if it were in use, handing about the country for the 
purpose of attracting customers) ; if you should think, 
also, that the material being so in use, it was so pal- 
pable how you could make it, when you got the mate- 
rial, that substantially the disclosure of the material 
was a disclosure of the means of making it ; — if you 
do not think that, then I think the plaintiff's case is 
unaffected by the circumstance of the material being 
before the public in the way I have been describing." 
The jury found a verdict for the plaintiff. 

On the trial of Muntz v. Foster (2 W. P. C. 103-108), 
Tindal, C. J., said to the jury, with reference to the 
issue as to the novelty of the invention — " I look upon 
the iavention to consist in this, that Muntz has by an 
experiment ascertained that a certain mixture of the 
alloy of zinc with copper will have the effect of pro- 
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ducing a better steatlimg, by reason and by means of 
its oxydating just in sufficient quantities — that is^ not 
too much, so as to wear away and impair the sheathing 
and render the vessel unsafe, but enough, at the same 
time, to keep by its wearing the bottom of the vessel 
clean from those impurities which before attached to 
it. That I consider to be the meaning of the patent, 
and the object with which it was taken out. And I 
cannot think, that if it was shown (as possibly it might 
be) that sheets had been made of metal before, in the 
same proportion which he had pointed out — ^that if this 
hidden virtue or quality had not been discovered or 
ascertained, and conseqaently the application never 
made, I cannot think the patent will fail on that 
ground. 1 look upon it that there is as much merit in 
discovering the hidden and concealed virtue of a com- 
pound alloy of metal, as there would be in discovering 
an unknown quality which a natural earth or stone 
possessed. We know, by the cases that have been 
determined, that where such unknown qualities have, 
from the result of experiments, been applied to useful 
purposes of life, that such application has been con- 
sidered as the ground, and the proper ground, of a 
patent; and, therefore, when I come to that part of 
the case in which they seek to show this is not so, 
because these metal plates have been invented before 
— that is, persons have used them before — in my judg- 
ment it will not go far enough, unless they can show 
there has been some application of them before to this 
very usefiil purpose. ... I do not think that the cir- 
cumstance of showing that the combination of these 
two materials in a metal plate will of itself destroy this 
patent, when no attention at the time was paid to the 
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purpose for which this patent was taken out, and it 
was made merely in the ordinary course of melters of 
metals for the various and ordinary purposes of life. I 
do not think that the circumstances of showing, that 
in the long time that has passed before us in the dif- 
ferent, and I may say infinitely varying, combinations 
that must have been made for the various purposes for 
which brass and other metal was manufactured for 
ordinary and common purposes of life — to call a work- 
man to show that on some occasion or occasions he 
had combined them in those proportions for another 
and different purpose ; it does not appear to me that 
such destroys the patent." 

The existence of a patent for a certain appHcation of 
a given thing (which thing is not new) wUl not vitiate 
a subsequent patent for another application of the same 
thiag, provided that the two applications are perfectly 
distinct, and that the second application is not in any 
way embraced by the specification under the first patent. 
One Vaucher took out a patent for an improvement in 
packing hydraulic and other machines by means of a 
lining of soft metal, whereby certain parts of the ma- 
chines were rendered air-tight and water-tight. It was 
subsequently discovered by one Newton, that the same 
material, soft metal, could be usefully employed in 
diminishiag the friction of machinery in rapid motion, 
and in preventing the generation of heat, by applying 
it to the surfaces in contact. It was held, in an action 
for an infringement of Vaucher's patent, that the two 
applications of soft metal were essentially different, and 
consequently that Newton's invention was new, and 
his patent good {Newton v. Vaucher, 6 Bxch. Rep. 859). 

Under a patent for the purification of gas, Mr. 
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Croll specified for the use of oxides of iron^ which 
expression was held to mean both hydrated and an- 
hydrous oxides of iron. Hills afterwards obtained a 
patent for the use of anhydrous oxide of iron for the 
same purpose ; but it was said, in an action which he 
brought for the infringement of Ms patent, that he had 
been anticipated by Croll. On his part it was argued 
that as it was a fact that some oxides would answer the 
object in view, and some would not, it became a sub- 
ject for investigation and experiment to ascertain what 
oxides it would be proper to employ, and that when he 
had made the discovery he was entitled to a patent in 
respect of it. The Court of Exchequer held that this dis- 
covery might properly be the subject of a patent. {Hills 
V. London Gas Light Go., 5 Hurlst. and Norm. 312.) 

Itt the case of Betts v. Menzies (10 H. L. C. 117; 
8. G. 9 Jur. N. s. 29), it was held that a general 
description in a prior specification or in a published 
book, even if suggesting information or involving some 
speculative theory pertinent to the invention in ques- 
tion, is not to be considered as anticipating, and there- 
fore avoiding for want of novelty, a subsequent patent 
involving a practical invention productive of benefi- 
cial results, unless it is ascertained that the antece- 
dent- publication involves the same amount of practical 
and useful information. Betts^ patent was for the pro- 
duction of a material capable of application to many 
useful purposes by combining plates of lead and tin by 
means of pressure. It appeared that as far back as 
1804 one Dobbs had patented a process for making a 
new material by combining lead and tin by pressure, 
but he did not with any precision define the relative 
thicknesses of the plates of metal nor the degree of 
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pressure to be applied, wliereas Mr. Betts entered mi- 
nutely into those points. Moreover, it was not shown 
that the earlier process had ever been carried into prac- 
tice. Under these circumstances, the House of Lords 
held that Betts' invention had not been anticipated. 
See also the observations of Wood, V. G., in the sub- 
sequent case of Betts V. Be Vitre (11 L. T. n. s. 445), in 
which the validity of the same patent was in question. 
A patent is not deprived of the attribute of novelty 
because in the interval between its date and the date of 
the specification the invention has been made public. 
One Desgrands took out a patent in November, 1832, 
and enrolled his specification in May, 1833. Sievier's 
patent was dated in January, 1833, and his specifica- 
tion in July of the same yearj but the article made 
under this' patent was publicly manufactured and 
largely sold in the intervening March and April. As- 
suming the invention in these two patents to be the 
same, it was contended that the latter patent was void 
for want of novelty ; but after argument in the Court 
of C. P., it was held that the facts did not warrant 
such a construction. {Cornish v. Keene, W. P. C. 1. 519). 



When the pleadings in an action upon a patent raise 
the issue of the novelty of the invention, the use in 
public of that invention, prior to the date of the patent, 
may be given iu evidence ; and if this can be proved 
to the satisfaction of the jury, the patent is void. The 
previous use of an invention may have been open, 
notorious, and general ; or it may have been practised 
only by one or two persons, under circumstances which 
leave it doubtful whether the user was a public user. 
It therefore becomes necessary to inquire 
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WHAT la PUBLIC TISEK? 

One of tlie first cases which the books contain was 
decided in 1798. Tennant brought an action for an 
infringement of a patent which he had obtained for a 
method of using calcareous .earths instead of alkaline 
substances in bleaching. It was proved^ on the one 
hand, that bleachers were generally ignorant of the 
patented bleaching liquor until after the date of the 
patent. On the other hand, it was proved that a cer- 
tain bleacher had used the same method of preparing 
bleaching-liquor for five or six years previous to the 
date of the patent; and that the method had been 
kept secret from all except his two partners, and two 
servants employed in preparing the liquor. On this 
evidence the plaintiff was nonsuited, the previous 
user being held to render the patent invalid (Dav. 
P.O. 429). 

The case of Ca/rpenter v. Smith (W. P. 0. 1. 530) 
arose out of an alleged infringement of a patent for an 
improved lock. " I think," said Lord Ahinger to the 
jury, " that what is meant by ' public use and exer- 
cise ' is this : a man is entitled to a patent for a new 
invention, and if his invention is new and useful, he 
shall not be prejudiced by any other man having in- 
vented that before, and not made any use of it ; because 
the mere speculations of ingenious men, which may be 
fruitful of a great variety of inventions, if they are not 
brought into actual use, ought not to stand in the way 
of other men equally ingenious, who may afterwards 
make the same inventions and apply them. A great 
many patents have been taken out, for example, upon 
suggestions made in a celebrated work by the Marquis 
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of Worcester, and many patents have been derived 
from hints and speculations by that ingenious author. 
But yet, as he never acted upon them, as he never 
brought out any machines whatsoever, those patents 
are good. So that the meaning of these words, ' pub- 
lic use,' is this : that a man shall not, by his own 
private invention, which he keeps locked up in his 
own breast, or in his own desk, and never communi- 
cates it, take away the right which another man has 
to a patent for the same invention. Now ' public use ' 
means this : that the use of it shall not be secret, 
but public. If a man invents a thing for his own use, 
whether he sells it or not, — if he invents a lock, and 
puts it on his own gate, and has used it for a dozen 
years, that is a public use of it. If it were otherwise, 
see what the consequence would be. If Mr. Davies 
has a lock which he has directed to be made (we may 
suppose that to be the case) and put on his gate some 
twenty years ago — sixteen years ago, at least ; if that 
was not a public use which prevented a man from 
taking out a patent, any man might go and take a 
model of that lock and get a patent for it. How can 
he be the inventor of it ? Because to obtain a patent 
a man must be the inventor ; and if it has been once 
in public use, that is, used in a public manner, not 
used by the public, yet if it has been used by half-a- 
dozen individuals, or one,* in a public manner, any 

* " If a person " (asked Dallas, J., Sill v. Thompson, W. P. C. 1. 240) 
'•' had done precisely all that is specified to be done in this specification, and 
had not communicated it to any one, could he be prohibited by the patent 
from doing that Trhich he had done before, though known to no one but 
himself; or could it be considered as new, if practised by only one person, 
but not communicated to the world ? " And Tindal, C. J., in Cornish t. 
Keme (W. P. C. 1. 511), observed that "if the defendants had shown that 
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man having access to it, how can he be said to be the 
inventor, if by merely gaining access to that he takes 
3ut a patent ? For recollect that the words of the 
statute show that the patentee is to be the inventor. 
Ajid one of the questions you have to try is, whether 
he is the inventor, as well as whether there is any no- 
velty in the invention. A man cannot be said to be 
bhe inventor of that which has been exposed to public 
view, and which he might have had access to if he had 
thought fit." The same judge subsequently said, in the 
same case, " If you are of opiiiion (not that they were ge- 
Derally adopted by the public and used by the public, foi? 
that, in my opinion, is a perfect fallacy) that the use of 
bhem is public, and the exercise of the invention was 
public, and not kept secret so that the public might have 
QO benefit from it, then I think that part of the issue 
you ought to find for the defendant." The learned 
judge summed up the evidence as to a public user, in this 
(vay : — Twenty-six years ago, Freer, a trader living in 
Birmingham, who is much connected with the Ame- 
rican trade, produced to Tilsley, who i-s a factor, and 
also a manufacturer of hardware goods, a model of 
a, lock, and desired him to make six dozen' like it, 
md afterwards a dozen-and-a-half. Tilsley employed 
Walker to execute the order, and gave him the model. 
The locks were made, and Freer paid for them. " Here 
jrou have an article manufactured by an English manu- 
facturer, and sold ; and in my opinion, if it was sold 
3ven for the assumed purpose of being sent to America, 



;liey practised it (i. e, the patented invention), and produced the same result 
n their factory before the time the patent was obtained, they cannot be 
jrevented by the subsequent patent from going on with that which they 
tiave done." 

E 
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I cannot but think that that would be a destruction of 
the novelty of the plaintiff's invention. I do not mean 
to say, that if a man in America employs an agent, to 
see if he can get an article manufactured in England 
by a particular model, and chooses to take out a pa- 
tent for it himself, but not with the view of making it 
public at all, — I do not mean to say that that man is 
to be considered as not entitled to the invention after- 
wards, because he employs a workman to assist him in 
it, or that if he had failed entirely, that some other 
man might make the invention in England j but when 
a model is sent to a workman, who. sells seven-and- 
a-half dozen, and sells them for a certain price, I must 
say I think the invention was used and publicly exer- 
cised. There is no secrecy in the manufacture of them ; 
it is not shut up in the closet of the workman who 
makes them, but the man who makes them gives direc- 
tions to another workman ; he sells them for his own 
profit. -And I think it would be the hardest thing in 
the world if the Walkers were now to use that model, 
and make locks of the same description, if they were 
to be told to-day, ' You cannot do that without violat- 
ing Carpenter's patent, although you did it twenty- 
six years ago, and made a profit by your manufacture 
of it.' " 

These observations of Lord Ahinger were made at 
the trial of an action which terminated in favour of the 
defendant. On the motion for a new trial, on the 
ground of misdirection, the Judges of the Court of 
Exchequer expressed themselves satisfied with his 
lordship's view of the law, and refused a rule, Alder- 
sun, B., saying that " public use -means a use in public, 
so as to come to the knowledge of others than the in- 
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veiitor, as contradistinguished from the use of it by 
himself in his chamber." 

At the trial of Mancocle v, Somervell (reported in 
Newton's London Journalj vol. 39^ p. 158), Mr. Justice 
WilUams told the jury, that in order to rebut the pa- 
tentee's claim of novelty, it was not necessary that the 
alleged invention should have been used by the public; 
it was sufficient if it were shown to have been in use 
in public, in contradistinction to secret use. 

The point as to public use was again raised in an 
action for infringing a patent for paving streets with 
wooden blocks. It was shown at the trial, that some 
time before the date of the patent, the carriage-way 
of the porch of Sir W. Worsley's dwelling-house in 
Yorkshire had been laid with blocks of wood, on a 
system apparently similar to the plaintiff's. Cress- 
well, J., told the jury, that if they thought the plain- 
tiff's method of constructing the wooden pavement was 
the same as that adopted at Sir W. Worsley's, there 
was an end of the case; for the invention must be 
deemed to have been made public. It had been pub- 
licly used, and made known to all persons who went to 
the house, so far as ocular inspection could acquaint 
them with it. Whether it had been used by one or 
used by live, the learned judge thought made no dif- 
ference. {Stead V. WilUams, 2 W. P. C. 136.) 

In another action for infringing the same patent 
brought against another defendant, it was proved that 
the pavement at Sir W. Worsley's was on a different 
principle frgm the plaintiff's. Par-Ice, B., told the jury, 
that if the mode of forming and laying the blocks 
at Sir W. Worsley's had been precisely similar to the 
plaintiff's, that would have been a sufficient user to 

E 2 
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destroy the plaintiflPs patentj though, put in practice 
in a spot to which the public had not free access. 
{Stead V. Anderson, 2 W. P. O". 149.) 

The question of public user arose in the case of 
Heath v. Smith (2 W. P. C. 268). The patent was 
one out of which much litigation arose. The invention 
claimed was an improved method of making cast-steel, 
by fusing carburet of manganese along with common 
iron or steel; The pleadings in an action for an in- 
fringement of this patent having raised the question 
of the novelty of the invention, it was proved at ths 
trial that five manufacturers of steel had used substan- 
tially the process patented by the plaintiff before the 
date of his patent, not by way of experiment, but in 
the way of their trade, and to the extent of hundreds 
of tons. Two of the manufacturers had kept the pro- 
cess a secret. The other three had openly practised 
it ; but it had not become generally known, and the 
trade was not made acquainted with it until the plaintiff 
took out his patent. It was held, after argument, by 
the Court of Queen's Bench, that there had been a 
public use of the process, and that the patent was 
therefore invalid. One of the judges pointed out this 
consequence of an opposite decision, that a man who 
made a discovery would be obliged to take out a patent 
for it in order to free himself from liability to action in 
the event of another man making the same discovery 
and procuring a patent. The process adopted by the 
five manufacturers was to place iron, manganese, and 
carbon in a crucible. The application of heat, ac- 
cording to the scientific witnesses, made first a carburet 
of manganese, and then made that substance unite with 
the iron. Now the Court of Exchequer Chamber had 
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previously held that this process was an infringement 
of the patentj the specification of which claimed " the 
use of carburet of manganese in any process for the 
conversion of iron into cast-steel ; " for although the 
plaintiff only mentioned carburet as a well-known sub- 
stance which he put into the crucibloj his patent was 
held to cover every mode of operating whereby carburet 
of manganese, however formed, was made to act upon 
iron. The result by the two processes was identical. 
The process used by Smith, the defendant in this action, 
was similar to that of th« five manufacturers. If it 
was the same as the plaintiff^ s, he had a good defence ; 
for the process was not new, and the plaintifi''s patent 
was invalid : if it was not the same as the plaintiff's, 
then there was no infringement. 

The point whether prior secret user is sufficient to 
vitiate a patent has never been judicially decided ; but 
we have a dictum of Mr. Justice Erie, uttered in the 
above case of Beath v. Smith — "If one party only," 
said that learned judge, " had used the process, and had 
brought out the article for profit, and kept the method 
entirely secret, I am not prepared to say that then the 
patent would have been v^lid." 

It may here be stated that when previous public 
user of the invention is rehed upon as ground of the 
iuvalidity of a patent, it is not necessary to show that 
such user continued up to the time of the patent being 
granted. Even if discontinued, the patent will be in- 
validated. {House of Lords, The Househill Go. Y.Neilson, 
W. P. 0. 1. 709.) Their lordships, however, in de- 
livering judgment in this case, expressly left it an open 
question, whether, if an invention had been formerly 
used and abandoned many years before, and the whole 
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thing liad been lost sight of, the patent would or would 
not stand. 

PEIOB USEE BY INTENTOB. 

We now come to a series of cases which declare the 
law with regard to a user of the patented invention 
before the date of the patent — not by other persons 
than the patentee, but by the patentee himself. If 
such a user by the patentee be tantamount to a publi- 
cation of the invention, then the patent is just as 
invalid as if the invention had been publicly exercised 
by others. Wtat, then, is the kind of user which will 
have this fatal effect upon the patent privilege ? 

In Bramah v. Bwrdcastle (Holroyd, 81), which was 
an action for infringing a patent for a water-closet, it 
appeared that the patentee had made two or three of 
these machines before he obtained his patent ; but it 
Was admitted that this fact would not of itself invali- 
date the patent. 

If, however, the article has been manufactured for 
sale and offered for sale, although not Sold, this wiU be 
such a user of the invention as will render a subse- 
quently obtained patent bad. {Oxley v. Holden, 8 0. B. 
N. s. 666.) 

But where delay occurs in the issue of a patent 
without tiie patentee's fault, the manufacture of articles 
before the date of the patent for the purpose of being 
sold after the date will not render the patent invalid. 
{Betts Vi Menzies, 4 Jur. n. s. 477.) 

In Wood V. Zimmer (Holt, N. P. 57), it appeared in 
evidence that a great quantity of verdigris made ac- 
cording to the patented process had been sold by the 
inventor in the course of four months before the patent 
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was obtainedj and Gihhs, C. J., held that " the public 
sale of that which is afterwards made the subject of a 
patent, though sold by the inventor only, makes the 
patent void.'' 

In Morgan v. Seaward (W. P. C. 1. 194), an action 
which arose out of Galloway's patent for improvements 
in machinery for propelling vessels, which consisted in 
an improved method of constructing paddle-wheels, it 
was given in evidence that before the date of the 
patent, Curtis, an engineer, made for Morgan, the 
managing director of the Venice and Trieste Company, 
two pairs of wheels, upon the principle mentioned in 
the patent, at hrs own factory. Galloway, the patentee, 
gave instructions to Curtis under an injunction of se- 
crecy, because he was about to take out a patent. The 
wheels were completed and put together at Curtis's 
factory, but not shown or exposed to the view of those 
who might happen to come there. After remaining a 
short time, the wheels were taken to pieces, packed up 
in cases, and shipped in the month of April on board 
a vessel in the Thames, and sent for the use of the 
Venice and Trieste Company, which carried on its 
transactions abroad, but had shareholders in England. 
Curtis deposed that they were sold to the company, 
without saying by whom, which may mean that they 
were sold by Curtis to Morgan for the company, and 
Morgan paid Curtis for them. Morgan and Galloway 
employed an attorney, who entered a caveat against 
any other patent on the 2nd of March, and afterwards 
solicited the patent in question, which was dated the 
22nd of July, 1829, granted to Galloway, the inventor, 
and assigned by him to Morgan. Upon these facts it 
was contended, in an action against Seaward and others. 
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for an infringement of the patent, that the invention, 
at the date of the letters patent, was not new, in the 
legal sense of that word. Parhe, B., delivered the 
judgment of the Court of Exchequer, before whom the 
point was argued, in these words : — " The word ' ma- 
nufacture' in the statute must be construed in one 
of two ways : it may mean the machine when com- 
pleted, or the mode of constructing the machine. If 
it mean the former, undoubtedly there has been no use 
of the machine, as a machine, in England, either by 
the patentee himself or any other person ; nor, indeed, 
any use of the machine in a foreign country before the 
date of the patent. If the term ' manufacture ' be 
construed to mean 'the mode of constructing the 
machine,' there has been no use or exercise of it in 
England, in any sense which can be called 'public' 
The wheels were constructed under the direction of the 
inventor, by an engineer and his servants, with an in- 
junction of secrecy, on the express ground that the 
inventor was about to take out a patent, and that in- 
junction was observed; and this makes the case, sp 
far, the same as if they had been constructed by the 
inventor's own hands, in his own private workshop, 
and no third person had seen them whilst in progress; 
The operation, indeed, was disclosed to the plaintiff 
Morgan ; but there is sufficient evidence that Morgan 
at that time was connected with the inventor, and de- 
signing to take a share in the patent. A disclosure of 
the nature of the invention to such a person under 
such circumstances must surely be considered private 
and confidential. The only remaining circumstance is, 
that Morgan paid for the machines, with the privity of 
Galloway, on behalf of the steam company ; but there 
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was no proof that he paid more than the price of the 
machines, as for ordinary work of that description; 
and the jury would also be well warranted in finding 
that he did so with the intention that the machine 
should be used abroad only by this companyj which, as 
it carried on its transactions in a foreign country, may 
be considered as a foreign company ; and the question 
is, whether this solitary transaction, without any gain 
being proved to be derived thereby to the patentee or 
to the plaintiff, be a use or exercise in England of the 
mode of construction in any sense which can be deemed 
a use by others, or a public use, within the meaning 
of the statute and the patent. We think ■ not. It 
must be admitted that if the patentee himself had, 
before his patent, constructed machines for sale, as an 
article of commerce, for gain to himself, and been in 
the practice of selling them publicly — that is, to any 
one of the public who would buy — the invention would 
not be new at the date of the patent. This was laid 
down in the case of Wood v. Zimmer, and appears to 
be founded on reason ; for if the inventor could sell 
his invention, keeping the secret to himself, and 
when it was likely to be disco>vered by another, take 
out a patent, he might have practically a monopoly for 
a much longer period than fourteen years. Nor are 
we prepared to say that if such a sale was of articles 
that were only fit for a foreign market, or to be used 
abroad, it would make any difference; not that a single 
instance of such a sale, as an article of commerce, to 
any one who chose to buy, might not be deemed the 
commencement of such a practice, and the public use 
of the invention, so as to defeat the patent. But we 
do not think that the patent is defeated on the ground 
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of the want of novelty, and the previous public use or 
exercise of it, by a single instance of a transaction 
such as this, between the parties connected as Gallo- 
way and the plaintiff are, which is not like the case of 
a sale to any individual of the public who might wish 
to buy ; in which it does not appear that the patentee 
has sold the article, or is to derive any profit from the 
construction of his machine, nor that Morgan himself 
is; and in which the pecuniary payment may be referred 
merely to an ordinary compensation for the labour and 
skill of the engineer actually employed in constructing 
the machine ; and the transaction might, upon the evi- 
dence, be .no more in effect than that Galloway's own 
servants had made the wheels ; that Morgan had paid 
them for the labour, and afterwards sent the wheels to 
be used by his own copartners abroad. To hold this 
to be what is usually called a publication of the inven- 
tion in England, would be to defeat a patent by much 
slighter circumstances than have yet been permitted to 
have that effect." 

Adamson invented certain machinery whilst engaged 
in the execution of a contract for the erection of a 
pier. This machinery he used on the works for some 
months before he applied for a patent, and during this 
time the public had access to it. It was held that there 
had been public user, and that he was not entitled to 
a patent. [Re Adamson's patent, 6 De Gex, Mac. & 
Gord. 420 ; S. C. 25 L. J. Oh. 456.) 

From these cases it is evident that an inventor in- 
tending to patent his invention should be extremely 
cautious how he deals with his invention previous to 
his obtaining the patent. An inventor may, it seems, 
safely deposit his invention in a public room, with a 
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view to having its qualities tested. [Bentley v. Fleming, 
1 C.&K. 587.) 

It was decided by tlie House of Lords, in tlie case 
of Brown v. Annandale (W. P. C. 1. 433) , affirming the 
decision of Roebuck v. Stirling (W. P. 0, 1. 45), that 
the public use of an invention in England, prior to the 
date of letters patent in Scotland, renders such let- 
ters patent void, although the invention was new as 
regards Scotland. If this decision were followed out 
to its logical consequences, the public use of an inven- 
tion in any one of our colonies, however remote or ob- 
scure, would invalidate a patent subsequently granted 
to an original inventor in England in respect of a 
similar invention. Previous to the Patent Law Amend- 
ment Act, 1852 (15 & 16 Vict. c. 83), separate letters 
patent were required for each of the three kingdoms 
of England, Scotland, and Ireland, when it was in- 
tended to secure invention throughout the United 
Kingdom. By the usual practice, such letters patent 
were seldom, if ever, dated the same day, whilst the 
law declared that the specifications, constituting the 
publication of the invention, should relate back to the 
date of the letters patent. Hence it was sometimes 
doubted whether two of the letters patent were not 
invalidated by reason of their being dated after the 
first. But now, by the 18th section of that statute, it 
is enacted that all letters patent passed in conformity 
with the provisions of that Act shall extend to the 
whole of the United Kingdom of Great Britain and 
Ireland, the Channel Islands, and the Isle of Man, and, 
if the royal warrant directs, to the Colonies. 

Where an English patent was dated in 1849 and 
Scotch and Irish patents for the same invention in 1853, 
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an objection that tlie Scotch and Irisli pateilts wete 
rendered void by the user in England^ was held insuffi- 
cient (having regard to the enactment above men- 
tioned) to induce the Judicial Committee of the Privy 
Council to abstain from granting a prolongation of the 
three patents. {Bovill's patent, 1 Moo. P. C. C. n. s. 349.) 

EXPEEIMENTS. 

But it is weU-settled law, that when the disclosure 
of the secret took place only during the course of 
trying experiments, with a view to improve and test 
the invention, this will not vitiate the inventor's right 
to a patent. Nor will the previous experiments of 
other persons have that effect, if such experiments did 
not result in the realization of the discovery. Pew 
patents, indeed, could be sustained if previous experi- 
ments, approaching the patented invention, were held 
to vitiate them. In almost every case experiments 
of some kind or other have been made in the same 
track, and many beneficial inventions have been but 
a step beyond what has before been reached by ex- 
periments which seemed fruitless, and were abandoned. 

In Galloway v. Bleaden (W. P. C. 1. 525), Tindal, 
C. J., said, "A. mere experiment, or a mere course of 
experiments, for the purpose of producing a result 
which is not brought to its completion, but begins 
and ends in uncertain experiments, that is not such 
an invention as should prevent another person, who is 
more successful, or pursues with greater industry the 
chain in the line that has been laid out for him by 
the preceding inventor, from availing himself of it and 
having the benefit of it." His lordship, with reference 
to the case before him, afterwards remarked, "that 
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tliere had been many experiments made upon the same 
line, and almost tending, if not entirely, to the same 
result, is clear from the testimony you have heard ; 
and that these were experiments known to various 
persons. But if they rested on experiment only, and 
had not attained the object for which the patent was 
taken out, mere experiment, afterwards supposed by 
the parties to be fruitless, and abandoned because they 
had not brought it to a complete result, that will not 
prevent a more successful competitor who may avail 
himself, so far as his predecessors have gone, of their 
discoveries, and add the last link of improvement in 
bringing it to perfection." See also the observations 
of the same learned judge in Cornish v. Keene (W. P. 
C. 1. 508). 

In Jones v. Pearce (W. P. 0. 1. 124), an action 
brought for an infringement of a patent for an im- 
proved construction of carriage-wheels, it was con- 
tended, on behalf of the defendants, that the invention 
was not new, wheels similar in principle to those for 
which a patent had been obtained having been invented 
by a Mr. Strutt several years previously, made under 
his orders, and used in a cart employed to convey heavy 
loads of stones on the public roads for upwards of a 
year. These wheels were afterwards laid by, the spokes 
having occasionally got bent. Patteson, J., told the 
jury, that if Strutt's wheel was, in substance, the same 
wheel as the patentee's, and if it had been "used 
openly in public, so that everybody might see it, and 
had continued to use the same thing up to the time of 
taking out the patent,* undoubtedly, then, that would 

* Tliis part of the learned judge's charge cannot be considered law since 
the decision of the House of Lords in The Househill Go. v, Neilson. {ante p. 53.) 
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be a ground to say that the plaintiff's invention is not 
new. But if, on the other hand, you are of opinion 
that Mr. Strutt's was an experiment, and that he found 
it did not answer, and qeased to use it altogether, and 
abandoned it as useless, and nobody else followed it 
up, and that the plaintiff's invention, which came after- 
wards, was his own invention, and remedied the de- 
fects of Mr. Strutt's wheel, then there is no reason for 
saying that the plaintiff's patent is not good." 

The question whether the evidence amounts to proof 
of public use, or whether it only proves that abandoned 
experiments had been made, is frequently of consider- 
able delicacy ; since, as it has been remarked from the 
Bench, a slight alteration in the effect of the evidence 
will establish either the one proposition or the other, 
and the only proper mode of deciding it is by leaving 
it to the jury. (Cornish v. Keene, W. P. C. 1. 519.) 

On the trial of an action for infringing a patent for 
improvements in cards for carding fibrous substances, 
which improvements consisted in using caoutchouc as 
. a substitute for leather as an elastic bed in which the 
teeth were fixed, it was given in evidence, in support 
of a plea denying the novelty of the invention, that a 
certain material, called Hancock's patent leather, had 
been made and sold previous to the patent ; and it was 
suggested, rather than proved, that this material was 
substantially the same thing as the elastic bed in which 
the carding teeth were fixed. It appeared that the 
patent leather had been supplied to certain manufac- 
turing firms, during the space of about a year and a 
half, several years before the date of the patent, and 
that it had been used in the construction of cards, but 
had not been employed for that purpose since that 
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time. "Supposing," said Cresswell, J., to the jury, "that 
the article (Hancock's patent leather) did embody the 
principle of the plaintiff, so as to present to persons 
using it the properties, qualities, and advantages in 
principle of that article which the plaintiff makes, the 
question for you will be, whether that user is not to 
be considered rather in the nature of an experiment 
than of any public use of the article, so as to deprive 
the plaintiff of the fruit of his discovery in respect 
of this manufacture " {Walton v. Bateman, W. P. C. 1. 
619). 

At the trial of Stead v. Williams (2 "W. P. C. 135), 
Cresswell, J., said to the jury, " I take it that there is a 
great difference between the knowledge of an inven- 
tion as a thing that would answer and was in use, and 
the knowledge of it as a mere experiment that had been 
found to be a failure, and thrown aside. If a person 
has had a scheme in his head and has carried it out, 
but after a trial has thrown it aside, and the thing is 
forgotten and gone by, then another person re-introdu- 
cing it may, within the meaning of the Act, be the in- 
ventor and the first user of it, so as to justify a patent." 

Where an experiment performed in the presence of 
others is not only successful, but is actually of benefit 
to the inventor, it will not necessarily be held that he 
has given the invention to the world. But if on sub- 
sequent occasions he uses his invention and needlessly 
delays his application for a patent, then it will be sup- 
posed that he has dedicated-it to the public. (Be Newall 
and miiot, 4 C. B. n. s. 269 ; 8.0.4^ J.ur. n. s. 562.) 

In Hills V. London Gas Light Co. (5 Hurlst. and 
Norm. 312), it appeared that one Croll had purified 
many thousand feet of gas by a mode for which Hills 
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subsequently obtained a patent, and this gas was sold. 
The jury, on the trial of an action brought by Hills for 
the infringement of his patent, found that this was by 
way of experiment, and the Court refused to disturb 
the verdict. In delivering judgment on the defendants' 
rule- for a new trial, the Court said, "the word ' expe- 
riment,' in the cases referred to, has been used, not 
as the sole test upon a matter of this sort, but as indica- 
ting a class of practice, and for the purpose of showing 
that if there has been a user of an invention not of a 
substantial character, but in the character of an expe- 
riment, then, although the thing has been done before, 
it does not preclude a person from taking out a patent 
for it ; so that although what Croll did may not have 
been strictly in the nature of an experiment, still the 
jury have so found it, and we cannot grant a new trial." 



We will now adduce some instances of patents which 
were adjudged bad on the ground of want of novelty 
in the invention generally. 

Brunton took out a patent for (amongst other things) 
an alleged improvement in anchors. The two flukes 
were made in one, and had such a thickness of metal 
in the middle, that they might there be pierced with a 
hole for the insertion of the shank. Previously, the two 
flukes had been joined by welding them to the shank. 
It came out on a trial in Court, that the real improve- 
ment was in the avoidance of welding, and that this 
was done by means perfectly well-known in other cases. 
There was no proof that the anchors made hy the new 
process were better than those previously made, and since 
the invention seemed to be nothing more than the 
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adoption of a known operation practised in analogous 
cases, it was held not patentable. [Brunton v. Hawhes, 
4 B. & Aid. 540.) "Now" (said Abbott, C. J., in Ms 
judgment) " a patent for a machine, each part of which 
was in use before, but in which the combination of dif- 
ferent parts is new and a new result is produced, is 
good, because there is novelty in the combination. 
But here the case is perfectly different : formerly three 
pieces were united together; the plaintiff (Brunton) 
only unites two ; and if the union of these two had 
been effected in a mode unknown before, as applied 
in any degree to similar purposes, I should have 
thought it a good ground for a patent ; but unfortu- 
nately the mode was well known and long practised. 
I think that a man cannot be entitled to a patent for 
uniting two things instead of three, where that union 
is effected in a mode well known and long practised 
for a similar purpose." [Brunton j. Havjkes, 1 Carp. 

Eep.410.) ^/U^y^^ ,^-^^ii^r^/ 

In the case of Kay v. Marshall (2 W. P. 0. 34-84), 
it appeared that Kay had procured a patent for new 
and improved machinery for preparing and spinning 
flax, and the invention was declared in the specifica- 
tion to consist of new machinery for macerating flax 
previous to drawing and spinning it, which is called 
preparing it; and also for improved machinery for 
spinning the same after having been so prepared. If 
the patent had been confined to the new machinery for 
macerating, it was allowed that it would have been 
perfectly good; but, as to the second part of the in- 
vention, it appeared that the improved machinery was 
nothing more than the placing of certain portions of a 
machine well known and in common use within two 
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inches and a half of each other, instead of at a greater 
distance. It was shown that the distances between 
the parts in question had not been fixed in previous 
machines, but had been varied according to circum- 
stances ; and, further, that the reach used in cotton 
spinning had actually been less than two inches and 
a half. It was held by, the Court of Common Pleas, 
that the adoption of a particular distance, viz. two 
inches and a half, under these circumstances, did not 
constitute such an invention as would support a patent. 
" Suppose,^' said Tindal, C. J., on delivering judgment 
— "suppose a patent to have been first obtained for 
some entirely new method, either chemical or me- 
chanical, of reducing the fibres of flax to a short staple, 
we think that a second patent could not be taken out 
for an improved mode of machinery in spinning flax 
which consisted of nothing more than the spinning of 
short staple of flax by a spinning machine of a reach 
of a given length, not less than that already in use for 
the spinning of cotton, the effect of which would be to 
prevent the first patentee from working his invention 
with the old machine at the proper reach." Or, as 
Lord Cottenham put it in the House of Lords, if the 
plaintiff (Kay) has a right to tell the rest of the world 
that they shall not use the common spinning machiae 
with rollers at two and a half inches' distance, then 
the existence of the patent deprives all the rest of the 
world of the right of using the ordinary spinning 
machine in the form in which they had a right to use 
it before the patent was granted. 

In the process of calendering woven fabrics the use 
of a roller and a bowl, and the means of regulating 
the relative speed of their motions, were well known. 
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In the process of calendering, the roller was smoothj 
and the speed of the roller and bowl was unequal. In 
emhossi/ng, the roller had a pattern upon it^ and the 
relative speed of the roller and bowl was equal. A 
patent was taken out for a combination of a patterned 
roller with a roller and bowl moving at unequal speeds. 
The invention was held not to be a ' new manufacture ■* 
which could be the subject of a valid patent. {Ralston 
V. Smith, 9 0. B. n. s. 117; affirmed by the ifoiise of 
Lords, 13 L. T. n. s. 1.) 

The casting of tubular boilers in one piecCj similar 
boilers having been previously made in several pieces 
which were afterwards fastened together by means of 
cement, was held not to be an invention for which a 
valid patent could be obtained, although the result was 
useful and beneficial to the public. It was only the 
application of a well-known article by a well-known 
process to the production of a well-known article, to 
which that article and process had not before been 
applied. {Ormson v. Glarh, 13 0. B. n. s. 337; S. C. in 
error, 14 C. B. n. s. 475; 10 Jur. n. s. 128.) 

Again, the application of double-angle iron (a well- 
known article of commerce already applied to a variety 
of purposes) to the construction of hydraulic joints of 
telescopic gas-holders, instead of making them of two 
pieces of smg'Ze-angle iron attached to a plate, was held 
not to be patentable. It was not a claim for a new 
article or for an improved article, but only for a cheaper 
way of using known materials. {Horton v. Mabon, 12 
C. B. N. s. 437; S. a in error, 16 G. B. n. s. 141.) 

Prom what was said in Machelcan v. Bennie (13 0. B. 
N. s. 61), it would appear that the court considered 
that the application in the construction of a known ap- 

F 2 
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paratus of a material not before used for that purpose, 
for example, iron instead of timber in tlie construction 
of floating docks, was not an invention for wtich. a 
valid patent would be obtained. (See also Thompson 
V. James, 32 Beav. 570.) 

In the case of Zosh v. Hague (W. P. C. 1. 202), the 
question was reduced to this — Is a man who finds a 
particular construction of wheel already in use on or- 
dinary roads entitled to a patent for applying it to a 
railway, such application not having been previously 
made ? Lord Abinger remarked, in deciding that he 
was not entitled to a patent for such an application, 
that you cannot have a patent for applying a well- 
known thing, capable of being applied to fifty thousand 
different purposes, to an operation which is exactly 
analogous to what was done before. His lordship put 
this case — " Suppose a man invents a pair of scissors 
to cut cloth with ; if the scissors were never invented 
before, he could take out a patent for it. If another 
man found he could cut silk with them, why should he 
take out a patent for that ? " Again — " It would be a 
very extraordinary thing to say, that after all mankind 
have been accustomed to eat soup with a spoon, that 
a man could take out a patent because he says you 
might eat peas with a spoon." 

In an action brought by the assignee of a patent for 
improvements in separating the fibres of cocoa-nut 
husks, for an alleged infringement, it was shown that 
the principal part of the invention consisted in passing 
the split husks between crushing rollers, and that, for 
some time previous to the i\ate of the patent, similar 
rollers had been employed iu treating hemp. Lord 
Campbell, who presided at the trial, told the jury that 



NOVELTY. 69 

the use of the crushing rollers having been thus auti- 
cipatedj no claim for their application to the crushing 
of cocoa-nut husks would hold good. [Hyde v. Trent, 
Newton's Lond. Jour. vol. 45, p. 135.) 

Soj in the case of the Queen v. Cutler (Macrory's 
Pat. Ca. 124-138)j it was held by two judges on dif- 
ferent occasions, that the mere application of a known 
article to a new use, the mode of application not being 
new, but having been previously used in applying 
analogous articles to the same purpose, cannot be made 
the subject of a patent. In this case the patent was 
for improvements in the construction of the tubular 
flues of steam boilers. The specification claimed the 
application of iron tubes coated with copper or brass 
to this purpose. This kind of tube was not new ; nor 
was there any novelty in the way the patentee applied 
the tubes in the formation of flues, uncovered tubes 
having been previously used in a similar way. 

In The Bottle Envelope Co. v. Seymour (6 C. B. n. s. 
164; 8. C. 5 Jur. N. s. 174), it was held that the use 
of a model or mandril in the form of a bottle in making 
envelopes for bottles out of rushes or straw, could not 
be the subject of a patent, this being merely the appli- 
cation of a well-known tool to work previously untried 
materials or to produce new forms. And in Tetley v. 
Uaston (2 C. B. n. s. 706) it was decided that the dis- 
covery that a particular advantage may be obtained by 
the use of a known machine used in a known manner 
cannot be made the subject of a patent. 

On the trial at Nisi Prius of Bush v. Fox (Macrory's 
Pat. Ca. 163), it appeared that the invention, for an 
infringement of which the action was brought, consisted 
in the new application of a machine previously known 
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and applied to another purpose. " I think that an 
invention " (said Pollock, C. B., to the jury) " must be 
a production of something that can be used or sold^ or 
made use of for some purpose^ or some method which 
results in something of the same sort. And I think 
that a man cannot, if he has applied — supposing this 
to be a new application — an old invention, or part of 
an old invention,- to a new purpose, obtain a patent for 
such an invention. Both the plaintiff and the other 
witness say that the invention consists in the applica- 
tion, and not in the novelty of the thing itself — in 
other words, that the only novelty is in the application 
of the apparatus. I think that a patent cannot be 
taken out for such an application. If a man were to 
take out a patent for a telescope to be used to make 
observations on land, I do not think any one could say, 
' I will take out another patent for that telescope to 
be used for making observations on the sea.' " When 
the legal points raised at the trial were argued in the 
Exchequer Chamber, Maule, J., said, " Assuming that 
the machine itself is old, the learned judge held that 
a mere new application is not a new manufacture, and 
therefore not the subject of a patent ; and my present 
opinion is, that, on the evidence, he was right in so 
directing the jury " (Macrory's Pat. Ca. 175). The 
case having been taken to the House of Lords (Macr. 
P. C. 179), it was there held that the judge who tried 
the case had rightly decided that the invention was not 
a patentable one. The Lord Chancellor {Lord Oran- 
worih) added, that the judge who tried the case might, 
simply by comparison, and on his own construction of 
the specifications, without other evidence, have di- 
rected a verdict for the defendant. 
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In Brooh v. Askm (8 E. and B. 478), tlie pkintiffs 
had obtained a verdict at Nisi Prius in an action for an 
infringement of their patent granted in February, 
1856, for improvements in finishing yarns of wool 
and hair, and in the finishing of woollen fabrics and 
piece goods ; but the defendant obtained leave to 
move to enter the verdict in his favour if the court 
should be of opinion that the patent was invalid. It 
appeared that the plaintiff had obtained a patent in 
November, 1853, for a process precisely similar except 
that it was applicable to the finishing of cotton and 
linen yarns. After argument, the court held that this 
being only the application of an old machine to a new 
purpose, there had been no improvement or discovery 
for which a patent could be obtained. The alleged 
invention under the second patent was destitute of 
novelty, being merely the application to woollen and 
hair yam of the machine previously patented and then 
applied to cotton and linen yarn. This decision was 
affirmed by the Court of Exchequer Chamber (5 Jur. 
N. s. 1025). 

The case of Harwood v. The Great Northern Railway 
Com/pany (2 B. & S. 194; afiirmed by the House of 
Lords, 12 L. T. n. s. 771), may also be consulted 
with reference to the same point. In this case a 
patent for the application of " fishes " to iron rails for 
railways, for the purpose of securing them, was held 
invalid, l^ecause a similar contrivance had been applied 
to fasten pieces of timber together in the construction 
of bridges, and had also been used in various articles 
of machinery. 

So, in Calvert v. Ashburn (Prac. Mech. Jour., vol. 
7, 2nd ser., 97), it was held that the application of 
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caustic alkalies for tlie purpose of dissolving the gluten 
contained in flour employed in tlie manufacture of size 
could not be the subject of a patent, inasmuch as 
caustic alkalies had been previously used for the pur- 
pose of dissolving gluten in the manufacture of starch. 
It would seem, however, from the case of Young v. 
Fernie (5 Giff. 597, 612), that the doctrine above laid 
down is not necessarily applicable to all patents for 
chemical inventions. In that case, which was a suit 
for an injunction to restrain the infringement of a 
patent for obtaining paraffin oil by the distillation 
of bituminous coals, it was proved that previously 
to the plaintiff's invention paraffin oil had been 
extracted from bituminous shale by distillation, and 
it was argued for the defendants, on the authority 
of The Queen v. Cutler, JBrooh v. Aston and such cases, 
that bituminous shale being a substance analogous to 
bituminous coal, the invention of the plaintiff was not 
in law the subject of a patent. But Stuart, V. C, said 
that there seemed to be no analogy between the cases 
cited and the present one, because, if the doctrine laid 
down there were to be adopted implicitly as to chemical 
subjects, it would be impossible to foretell results. And 
in giving judgment in favour of the validity of the 
patent, his Honour observed, " The principle on which 
the present case should be decided is, to my mind, so 
clear that it is unnecessary to examine the cases cited 
by the defendant's counsel. Inventions in mechanics 
are as widely different from inventions in economical 
chemistry as the laws and operations of mechanical 
forces differ from the laws of chemical affinities, and 
the results of analysis and experiment in the com- 
paratively infant science of chemistry with its bound- 
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less field of undiscovered laws "and undiscovered sub- 
stances. This observation as applied to reported cases 
will strike the mind of every lawyer who has even a 
slight elementary knowledge of both sciences." 

In an action for an infringement of plaintiff^s patent 
for a method of paving streets with blocks in the form 
of two solid rhombs placed one in front of the other in 
opposite directions, so that each side of a block was 
bevelled both inwards and outwards, it was proved that 
the defendant used blocks, each consisting of a single 
solid rhomb, and then fastened two together by pins, 
so that two of the defendant's blocks thus fastened 
exactly resembled one of the plaintiff's blocks. This 
was the infringement complained of. The defendant, 
at the trial, put in the specification of an expired pa- 
tent, obtained by one M'Arthy, for a pavement in 
which each block had two bevels inwards and two out- 
wards on the same side. If M'Arthy's block were CTit 
into two, it would make two blocks similar to the 
plaintiff's ; if cut into four, it would make four blocks 
similar to the defendant's. Both judge and jury 
thought that, under these circumstances, the plaintiff's 
invention was destitute of novelty. The plaintiff as- 
serted that the defendant had infringed his patent by 
cutting his block into two. Granting this to be an 
infringement, the defendant showed that the plaintiff, 
in forming his block, had only cut M'^Arthy's block 
into two. The plaintiff, in support of his own patent, 
was bound to contend that M'Arthy's invention and 
his own were distinct ; but then it followed that his 
own and the defendant's were likewise distinct, in 
which case there was no infringement {Macnamara v. 
'Hulse,2W.F.G. 128). 
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TEUE AND PIEST IlfVElfTOE. 



Having so far examined the decisions wHch bear 
upon the question of the novelty of the invention, we 
may now turn to those which have reference to the 
patentee, who must, as we have seen, be the true and 
■first inventor, or he will not be entitled to hold his 
patent. A discovery may be both useful and quite ' 
new to the world at large ; yet if the person who has 
attempted to secure the benefit of it by patent should 
not be the inventor^ and the first and true inventor, 
his patent is not saved from the clause in the statute 
of James, which declares that all monopolies are in- 
valid. Let us therefore inquire what construction the 
courts have put upon the words, "first and true in- 
ventor." 

One of the earliest cases on this subject is that of 
Doll on d, the optician, who brought an action for an 
infringement of his patent for a new method of making 
the object-glasses of refracting telescopes. It was al- 
leged, on the part of the defendant, that DoUond was 
not the true and first inventor of the method, uias- 
much as Dr. Hall had made the discovery before him. 
But it was holden that as Dr. Hall had confined it to 
his closet, and had not communicated it to the public, 
DoUond was to be considered the first and true in- 
ventor as required by the statute. This decision has 
been frequently mentioned in subsequent cases, and 
always with approval. 

The case was not reported, and our knowledge of 
it is derived from the mention made of it in the subse- 
quent case of Boulton v. Bull (2 H. Bl. 469) . DoUond's 
case was decided in 1 766, and it was followed by nu- 



NOVELTY. 75 

merous cases, the result of whicli may be thus stated : 
— If two persons make the same invention about the 
same time independently of each other, he who first 
obtains a patent has an exclusive right to the inven- 
tion ; and he will be held the first inventor, although, 
in point of fact, the date of his invention was subse- 
quent to that of the other person. This rule, however, 
will not hold where there was such a use of the inven- 
tion previous to the patent as amounted to what is 
technically called " public use." 

"A man may publish to the world," said Tindal, C. J., 
in Gibson Y.Brcmd (W. P.O. 1. 628), " that which is per- 
fectly new in all its uses, and has not before been en- 
joyed, and yet he may not be first and true inventor ; 
he may have borrowed it from some other person; he 
may have taken it from a book ; he may have learnt 
it from a specification ; and then the legislature never 
intended that a person who had taken all his knowledge 
from another, from the labours and assiduity or in- 
genuity of another, should be the man who was to 
receive the benefit of another's skill." 

There are many substances which have been produced 
by chemists in their laboratories in small quantities, 
which, if they could be produced in large quantities 
so as to be merchantable commodities, would be highly 
valuable. An inventor who succeeds in doing this 
will not be considered to have been forestalled because 
the substance has been already produced on a small 
scale as a chemical curiosity. He will be held to have 
been the first and true inventor, and his patent will 
be supported because he has introduced a new manu- 
facture. " What the law looks to," said Stuart, V. C, 
in the great case of Young v. Fernie (5 Gifi". 611 ; 
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8. 0. Pract. Mech. Journal, vol. 9, 2d ser., p. 102), "is- 
the inventor and discoverer wlio finds out and intro- 
duces a manufacture wHch supplies the market for 
useful and economical purposes with an article which • 
was previously little more than the ornament of a 
museum. The plaintiff is an inventor of this class, 
and his patent is entitled to the protection of the law. 
I find that he has ascertained by a course of laborious 
experiment a particular class of materials among many, 
and a particular process among many, which has en- 
abled him to create and introduce to the public a use- 
ful manufacture, which amply supplies the market with 
that which, until the use of the materials and processss 
and temperature' indicated by him, had never been 
supplied for commercial purposes. At the date of his 
patent something remained to be ascertained which 
was necessary for the useful application of the chemi- 
cal discovery of paraffin and paraffin oil. This brings 
it within the principle stated by Westbury, L. C, in the 
case of Hills v. Evans.* The manufacture with the 
materials and process indicated by him according to 
the sense in which I understand the word ' manufac- 
ture ' to be used in the statute, was a new manufacture 
not in use at the date of his patent." 

It may happen that a given invention results from 
the combined operation of two minds, in which case it 
is necessary that the letters patent should be taken 
out in their joint names. Patents have sometimes been 
disputed on the ground that the patentee owed a 
material part of the invention to another person ; and 
if this can be made out on satisfactory evidence, it is 
fatal. It must, however, be taken to be undoubted 

* Eeporteii 8 Jul'. N. a. 525. 
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law, ttat the suggestions of workmen employed by 
the inventor to carry out his ideas will have no such 
effect. An inventor is entitled to something more than 
the mere manual labour of the persons he employs. 
If the substantial part and leading idea, the principle 
of an invention, belong to one person, he may pro- 
perly call in the assistance of another to work it out 
and perfect it ; and after enjoying the benefit of that 
assistance, he may legally procure a patent for the 
invention. The observations of Alderson, J., to the 
jury on. trying Minter v. Wells (W. P. 0. 1, 132), will 
throw light upon this point. " Minter [the patentee] 
and Sutton [a workman employed by Minter] were 
together about the time the invention took place : 
which of the two suggested the invention, and which 
carried it into effect, is a question for you to decide. 
If Sutton suggested the principle to Minter, then he 
would be the inventor. If, on the other hand, Minter 
suggested the principle to Sutton, and Sutton was 
assisting him, then Minter would be the first and true 
inventor, and Sutton would be a machine, so to speak, 
which Minter uses for the purpose of enabling him to 
carry his original conception into effect. You will 
judge which is the more probable of the two. Minter 
makes out his prima facie case ; he is the person who 
takes out the patent. If Sutton has received a com- 
pensation, nothing would have been more simple and 
easy that he should have taken out the patent, and still 
Mr. Minter might have had the same benefit to-day ; 
and there is no apparent reason why Sutton should 
not have taken out the patent which Minter has taken 
out, unless they were both desirous to ruin the inven- 
tion ; for, suppose two persons are engaged on an in- 
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vention of this description^ they know perfectly well 
between themselves who is the real inventor of it, and 
who is the workman to carry into effect the concep- 
tion ; but they would destroy the value of it to both, 
if they did not take it oat in the name of the right 
person." 

In Bloxa'm v. Elsee (Oarp. Eep. 1. 434), an action 
brought for an infringement "of a patent for making 
paper in sheets very much larger than had previously 
been made, it was objected that many of the improve- 
ments set out in the specification were invented, not 
by the patentees, but by Mr. Donkin, and without them 
the invention was useless. Mr. Donkin was called, 
and proved that he was employed by the patentees to 
bring the machine to perfection, was paid by them for 
so doing, and was acting as their servant. It was 
contended, in reply, that these were the patentees' 
inventions, and that Mr. Donkin was employed by 
them to carry their ideas into effect in the best man- 
ner. This view of the case seems to have been that 
of the Judge presiding at the trial, and that of the 
Judges before whom the motion for a nonsuit was 
argued ; for although the patent was declared invalid, 
it was on other grounds, nothing being said on this 

point.'/ o / V^nV '^ry-z^/fy 

In arguing the case of Jupe v. Pratt (W. P. 0. 1. 
144) it was asked by the patentee's counsel — "Is it 
to be said that if a man has discovered a principle, 
and goes to a mechanic, and says, ' I think you might 
do it thus and thus,' is it to be said that that person, 
who had merely supplied, you might say, the tools or 
the materials, has a right to claim such invention ? 
Suppose a man not skilled in mechanics were to per- 
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ceiye some obvious inconvenience in any of the common 
articles of life — a carriagej a vessel, a ship used for par- 
ticular purposes ; and he were to go to a mechanical 
man, and say, ' I have for some time had an idea of 
something that would be an improvement, if such a 
matter could be achieved. I do not understand me- 
chanics, but the invention is mine.' Will any man tell 
me that a man so applied to, and assisting the party 
in one mode of the hundreds, could be considered as 
preventing the inventor from taking out a patent with 
his perfect concurrence ? " 

"It would be difficult," said Tindal, C. J., in Allen 
V. Rawsoii (1 C. B. 551), "to define how far the sug- 
gestions of a workman employed in the construction 
of a machine are to be considered as distinct inven- 
tions by him, so as to avoid a patent incorporating 
them taken out by his employer. Bach case must 
depend upon its own merits. But when we see that 
the principle and object of an invention are complete 
without it, I think it is too much, that a suggestion 
of a workman employed in the course of the experi- 
ments, of something calculated .more easily to carry 
into effect the conceptions of the inventor, the use 
of such a suggestion will not render the patent 
void." And some observations of Cresswell, J., in the 
same case, are relevant to this subject. " The im- 
provement claimed by Shaw was something clearly 
and palpably subordinate to the invention of the pa- 
tentee. The object was to obtain a bat of an even 
and sufficient thickness, and of sufficient length, to 
be felted into cloth fit for commercial purposes. The 
patentee had obtained a bat sufficiently even and of 
sufficient substance, and he ascertained that by ex- 
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tending tlie compound apron he could obtain tlie re- 
quired length. The suggestion of Shaw was of a mere 
mode of using the extended apron in a more compact 
and convenient form." 

This is a very different case^ however^ from that 
where the patentee has no closer connection with the 
invention than that of being the employer of the in- 
ventor. ThuSj in Arkwright's case, it appeared that 
Arkwright, the patentee, had been told of a particular 
roller, part of the machinery by Kay, and that, per- 
ceiving the value of the invention, he took Kay into 
his service for two years, during which time he em- 
ployed him to make models, and subsequently claimed 
the invention as his own, making it the foundation 
of a patent. Arkwright adopted in rhe same way a 
crank invented by Hargrave. In the face of this evi- 
dence, Arkwright's claim to be the first and true 
inventor fell to the ground. {The King v. Arkwright, 
Dav. P. 0, 61 ; V\r. P. 0. 1. 64.) The case of Barker 
V. Shaw (W. P. C. 1. 126) touches the same point. 
In an action for the infringement of a patent for an 
improvement in making hats, a witness proved that 
he had made the improvement whilst employed in the 
patentee's workshop, whereupon the plaintiff was non- 
suited. 

In these cases, it was clear that the patentee was 
not the first and. true inventor, since the source of the 
invention could be traced elsewhere. Whenever this 
can be done (except in the case of an invention im- 
ported from abroad, and acknowledged to be such), 
the patentee's right to his patent fails. It is so, as 
we have seen, although the real inventor should be in. 
the service of the patentee ; and, a, fortiori, will it be 
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SO, where there is still less connection between them. 
In Tennant's case, it was proved that, before the grant 
of the patent, conversations had taken place between 
Tennant (the patentee) and a chemist, who had sug- 
gested to Tennant the basis of the patented improve- 
ment. This piece of evidence, in addition to slight 
evidence of user, induced the Court to nonsuit the 
plaintiff. (Dav. P. C. 429.) 

PUBMOATION IN PBIHTED BOOKS. 

It has been repeatedly held that an inventor's claim 
to novelty is destroyed by showing the previous pub- 
lication of the invention in some printed book in use 
in Great Britain, or in the specification of a previous 
patent. Mr. Justice Buller, in King v. Arkwright (W. 
P. 0. 1. 72), said : — "It is admitted that this is not a 
new discovery ; for Emmerson's book was produced, 
which was printed a third time in the year 1773, and 
that is precisely the same as this." If, prior to his 
obtaining a patent, any part of that which is of the 
substance of the invention has been communicated to 
the public in the shape of a specification of any other 
patent, he cannot claim the benefit of his patent. 
[Lord Ellenhorough, in Huddart v. Orimshaw, W. P. C. 
1. 86.) "Although" (said Tindal, G. /., in Cornish v. 
Keene, W. P. C. 1. 507) " it is proved that the inven- 
tion is a new discovery, so far as. the world is con- 
cerned, yet if anybody has been able to show, that 
although that was new — that the party who got the 
patent was not the man whose ingenuity first dis- 
covered it, that he had borrowed it from A. or B., or 
taken it from a book printed in England, and which 
was open to all the world — then it would become an 

a 
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important question whether he was the first and ori- 
ginal inventor of it." In Jones v. Burger (W. P. C. 1. 
550), it had been alleged that the principle of the in- 
vention was not new, having been the subject of for- 
mer patents, and contained in published books; where- 
upon Monde, J., remarked, " I think it is an objection 
to a patent, and not evidence simply of an objection, 
that there has been a previous patent and specification 
enrolled containing the invention. In the same way, 
I think it is an objection to a patent that it has been 
published in such a book." In the course of the argu- 
ment of the case of The Househill Company v. Neilson 
(W. P. C. 1. 673), an appeal from the Court of Session 
in Scotland to the House of Lords, Lyndhurst, L. C, 
asked, " If the machine is published in a book, dis- 
tinctly and closely described, corresponding with the 
description in the specification of the patent, though 
it has never been actually worked, is not that an answer 
to the patent ? It is continually the practice, on trials 
for patents, to read out of printed books, without re- 
ference to anything that has been done." And Lord 
Brougham added; " It negatives being the true and 
first inventor. It must not be a foreign book, but 
published in England." (W. P. 0. 1. 718.) ^ 

The law, however, has been since interpreted some- 
what differently from what is laid down in this last 
sentence. If the foreign book, containing a descrip- 
tion of an invention, has been circulated in England 
{Beg. V. Steiner, Newton's Lond. Jour. vol. 40, p. 71), or 
even if the foreign book is sent over to a bookseller in 
this country, and is by him simply offered for sale {Lang 
V. Gishorne, 31 Beav. 133), a patent subsequently ob- 
tained by an independent inventor is invalid. 
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It seems from Heurteloup's Patent (W. P. C. 1. 553), 
to haTe been thougM" that the deposit of a foreign 
work in the British Museum^ which work contained 
the specification of a French patent for an invention, 
in great part the same as that for which a patent had 
subsequently been obtained in England, was sufficient 
to vitiate the latter patent on the ground of want of 
novelty. 

It may be inferred from some of the preceding cases, 
that when the validity of a patent is contested on the 
ground of the invention having been previously in 
public use, or commiinicated to the world by a book, 
it is not necessary to show that the patentee derived 
his knowledge of the invention from such user, or book. 
And it was expressly decided, in iStead v. Williams 
(2 W. P. C. 142), that if the invention has been already 
made public by any description contained in a work, 
whether written or printed, which has been publicly 
circulated, in such case the patentee is not the first 
and true inventor within the meaning of the statute, 
whether he has himself borrowed his invention from 
such publication or not ; because the public cannot be 
precluded from the right of using such information as 
they were already possessed of at the time the patent 
was granted. The application of this principle must 
depend upon the particular circumstances which are 
brought to bear upon each particular case. The ex- 
istence of a single copy of the work, though printed, 
if brought from a depository where it has long been 
kept in a state of obscurity, would afford a very differ- 
ent inference from the production of an encyclopsedia 
or other work in general circulation. The question 
will be, whether, upon the whole evidence, there has 

G 2 



84 NOVELTY. 

been such a publication as to make tbe description a 
part of tbe public stock of information. 

F0BI.ICATIOK m THE SPECIEIOATIOIT UNDEE A PEIOE PATENT. 

The law as regards the publication of the invention 
in the specification under a prior patent, is precisely 
the same as that with reference to a publication in a 
printed book. The invention has been deprived of its 
requisite attribute of novelty if it has been described 
in a previous specification, whether the patent has or 
has not expired. But if the prior inventor has not 
shown how the invention is to be practically carried 
out, and an independent inventor does this and fully 
explains the mode in which the result is obtainable, 
his patent will be held good. It will be considered 
that he has been the first to carry the invention to a 
useful result, although his patent was granted after 
another one by which a similar object was sought to be 
efiected. {Betts v. Mendes, 1 H; L. C. 11 7, S. 0. 9 Jur. 
N. s. 29. See also Betts v. Be Vitre, 11 L. T. n. s. 445.) 

The antecedent exposition of an invention which 
will have the effect of depriving a subsequently pa- 
tented invention of the attribute of novelty, must 
(according to Westhury, L. C, in Mills v. Evans, 8 Jur. 
N. s. p. 529) " be such that a person of ordinary 
knowledge of the subject Would at once perceive, 
understand, and be able practically to apply the dis- 
covery, without making experiments for the purpose 
of gaining further information, before the invention 
can be made useful. If anything remains to be ascer- 
tained which is necessary for the useful application of 
the discovery, that affords sufficient room for another 
valid patent. . . . The information as to the alleged in- 
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vention given by the prior publication must, for tlie 
purposes of practical utility, be equal to that given by 
the subsequent patent. The invention must be shown 
to have been before made known. Whatever therefore 
is essential to the invention must be read out of the 
prior publication. If specific details are necessary for 
the practical working and real utility of the alleged 
invention, they must be found substantially in the 
prior publication. Apparent generality, or a proposi- 
tion not true to its full extent, will not prejudice a sub- 
sequent statement which is limited, accurate, and a 
specific rule of practical application." And in the 
above- cited case of Beits v. Menzies the same learned 
judge said (10 H. L. C. 152), "Even if there is iden- 
tity of language in two specifications, and (remember- 
ing that those specifications describe external objects) 
even if the language is verhatim the same,, yet if there 
are terms of art found in the one specification, and also 
terms of art found in the other specification, it is im- 
possible to predicate of the two with certainty, that 
they describe the same identical external object,- unless 
you ascertain that the terms of art used in the one have 
precisely the same signification, and denote the same 
external objects at the date of the one specification as 
they do at the date of the other." 



The hardship of depriving a bond fide inventor of 
the benefit of his patent, by merely showing that some 
other individual had invented or used the invention 
before the date of the patent, seemed so great that the 
Legislature interposed, by the 2nd sect, of the 5th and 
6th Will. IV. c. 83, of which we shall speak more fully 
in the chapter on the Confirmation of Letters Patent. 
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CHAPTEE IV. 

WHO MAT BE A PATENTEE. 

The reader has already been made acquainted with the 
fact, that the law requires the grantee of letters patent 
to be the true and first inventor of the thing in re- 
spect of which they were obtained ; and we have dis- 
cussed, in preceding pages, the question — Who is to 
be considered a true and first inventor? The strict 
letter of the statute has been so far relaxed as to 
allow persons simply importing an invention from a 
foreign country into this realm to obtain a patent in 
respect of it, provided that such an invention is new 
and useful, which words are to be interpreted in pre- 
cisely the same way, whether it is imported, or whether 
it is discovered within the limits of the British empire. 
In other words, the administrators of the law always 
read the word " inventor," in the statute, as embracing 
an importer. 

In Carpenter v. Smith (W. P. C. 1. 635), Lord Abinger 
said, " A man has a right to a patent, not only for his 
own original invention, but he has a right to a patent, 
if he is the first person who brings into England an 
invention which is used abroad and not known in 
England ; if, therefore, any person was to import from 
America a machine, and have that machine used in 
England, and was to buy considerable quantities of 
them, no other person could take out a patent for 
that, because it is a machine used abroad, and a man 
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might have a patent taken out for it, if he is the ori- 
ginal inventor of it." 

Whilst a patent taken out by a British subject for 
an iavention communicated by a foreigner residing 
abroad is perfectly unobjectionable, there seems reason 
to doubt whether a patent taken out by a British sub- 
ject, in respect of an invention derived from an alien 
permanently domiciled in Britain, would be held valid. 
It has been decided that an alien, subject of a country 
with which we are at amity, may well be the grantee 
of a patent privilege, and that the grant may either 
be taken in his own name or in the name of another 
in trust for him. {Beard v. Egerton, 3 0. B. Rep. 97.) 
It has now become a very common practice to grant 
patents to British subjects resident in Great Britain in 
respect of inventions communicated from abroad. If 
the grantee is the agent for the foreign inventor, the 
letters patent are subsequently assigned to the latter 
or his nominee. 

If a patentee has stated in his petition that he was 
the true and first iaventor, when in reality the subject- 
matter was communicated to him by a British subject 
resident abroad, the patent is void. (Milligan v. 
Marsh, 2 Jur. n. s. 1083.) So also when an invention 
is partly original and partly communicated from abroad, 
it seems that the latter part should be distinguished in 
the specification. [Renard v. Levinstein, 10 L. T. N. s. 
177.) 

When two contending applicants for a patent claim 
to be independent contemporaneous discoverers, the 
law-officer usually refuses to allow the grant to issue 
to either separately, but offers it to the two jointly. 
However, in a case where two persons were engaged 
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in making experiments with regard to the propulsion 
of vessels, and something occurred which suggested 
an improvement to both, whereupon they communi- 
cated their ideas to each other, and at the end of two 
years one of them applied for a patent, which was op- 
posed by the other ; it was held by Lord Grcmworth, 
G., that the first applicant could not be prevented by 
the other from obtaining a patent, although there was 
no doubt that it might be repealed by scire facias. 
{Lowe's Patent, 25 L. J. Oh. 454.) 

Where it appeared that a master and his foreman 
had severally invented certain improvements for which 
the former applied for a patent, the grant being op- 
posed by the foreman, it was held that the patent 
should only issue upon the master undertaking to 
hold the same as trustee for both.* (Re Russell's Patent. 
2 De Gr. & J. 130.) In the same case it was said that 
where a matter is in much doubt, the court, rather 
than withhold the Great Seal from a patent, will run 
the risk of putting the party opposing to the costs of 
opposing ulterior proceedings, since the one course 
might cause an irremediable injury, the other a remedi- 
able one. See also Re Spence's Patent (32 L. T. 326), 
where Lord Chelmsford, 0., said he would not refuse 
to seal a patent unless it could be shown that it would 
certainly be bad. And see Re Tolson's Patent (6 De 
G. M. & G. 422). 

Where a patent is granted to two or more persons, 
each may work the invention for his own benefit with- 
out being liable to account to the others. {Mathers v. 
Green, 1 Law Rep. Ch. Ap. 29.) 

The 21st section of the Patent Law Amendment 
Act, 1862, provides that where the applicant for letters 
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patent dies during the continuance of tlie provisional 
protection, or the protection by reason of the deposit 
of a complete specification, as the case may be, such 
letters patent may be granted to the executors or ad- 
ministrators of such applicant at any time within three 
months after his death, whether the time of provisional 
protection has expired or not ; and the executors or 
administrators of a patentee who did not file a com- 
plete specification along with his petition, and died 
before the filing of the specification required by the 
letters patent, are permitted to file a specification under 
the clause usually contained in letters patent which 
embraces the inventor's executors and administrators. 



90 



CHAPTEE V. 

THE TITLE. 

When an inTentor prepares his petition to the Crown, 
praying for a grant of letters patent, lie describes, in 
general terms, the nature of his invention; and this 
description, being transferred into the letters patent, is 
called the Title of the pateiit. 

■ It is of great importance that the inventor should 
rightly frame his title, as many patents have been lost 
by inattention in this particular. Though the rules of 
the Commissioners of Patents require that the title 
should point out distinctly and specifi^cally the nature 
and object of the invention, it is advisable to disclose 
the invention in as general terms as may be allowed, 
for two reasons ; First, lest other persons who were 
about to specify should obtain a clue to it, and frame 
their specification so as to deprive the real inventor 
of the priority and the reward which are his right. 
Secondly, that the title may not disclose to any rival 
inventor, or manufacturer, information which may be 
used to the prejudice of the inventor, should his ap- 
plication for the patent be opposed. Instances of the 
nature referred to are not, it is true, of common oc- 
currence ; but they have occurred, and it is most de- 
sirable that an inventor should be cautious as to the 
language he uses. If the title is too general, — that is 
to say, if it -extends to matters not included by the in- 
vention, — the patent is bad ; and if, on the other hand. 
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it is too narrow, it excludes, by its very terms, some- 
tliing which the inventor had a right to secure the 
monopoly of. 

The inventor must carefully avoid the use of lan- 
guage which will mislead. If the title bears evidence 
upon its face of an intention to deceive the public as to 
the subject-m.atter of the invention, this is a point 
which may be urged before a jury with fatal effect, for 
their opinion may be taken as to the existence of such 
an intention. [CooJc v. Pearce, 8 Q. B. 1044.) 

To show the importance of framing an accurate title, 
we will cite a few instances where patents were vitiated 
by a blunder at the very beginning.- 

The title of the invention spoke of a tapering brush j 
the specification disclosed the invention of a brush, in 
which the bristles were of an unequal length, but there 
was no tapering to a poiat. The patent was held bad. 
{Bex V. Metcalf, 2 Stark. E. 249.) 

The title was, "A. new and improved method of dry- 
ing and preparing malt ; " but the invention specified 
was a process of producing a colouring-matter for beer, 
by submitting malt, prepared in the ordinary manner, 
to a high temperature. This patent was likewise held 
bad. {Bex v. Wheeler, 2 B. & Aid. 345.) 

A patent was obtained for an improved method of 
lighting cities, towns, and villages; but it appeared 
that the invention consisted in the improvement of 
an old street-lamp. The title was held too general in 
its terms, and the patent could not be supported. 
{Cochrane v. Smethurst, 1 Stark. 205.) 

Another patent held bad, by reason of having too 
general a title, was that contestedjii the c^e of Cam- 
pion V. Benyon, (1 Carp. Rep. 418). The patent was for 
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" a new and improved method of making canvas and 
sailcloth, with hemp and flax, or either of them, with- 
out any starch whatever"; but the invention proved 
really to be a new method of preparing hemp and 
flax, with a view to its being woven into canvas and 
sailcloth. 

The title of Felton's patent described the invention 
as a machine for giving an edge to knives, razors, scis- 
sors, and other cutting instruments ; but the invention 
appeared, from the specification, not to be applicable 
to scissors, and the patent was adjudged to be void. 
{Felton V. Greaves, 3 0. & P. 611.) 

In Newall v. Elliott (10 Jur. n. s. 955 ; S. C. 13 W. R. 
11), Pollock, C. B., stated he had, when Attorney Gene- 
ral, refused an application for a patent for "An im- 
provement in locomotion," such a title being too ge- 
neral. 

On the other hand, the titles in the following cases 
were held suflaciently certain : — " Improvements in the 
manufacture of plated articles," when there was only 
a single improvement {Nickels v. Haslam, 8 Scott, 
N. R. 97). "A new or improved method of obtaiuing 
the reproduction of all the images received in the 
focus of the camera obscura," leaving it a matter of 
doubt whether the method was altogether a new one, 
or only an improvement {Beard v. Egerton, 3 C. B. 97). 
A process for more distinctly showing the finer lines of 
an engraving by means of a glazed surface on the paper 
designed to receive the impression, was held sufficiently 
described by the words, " Certain improvements in 
copper and other plate-printing" {Sturtz v. De La Rue, 
5 Russ. 322), Title, "Improvements in Carriages:" 
the specification described improvements in adapting 
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German stutters to carriages. But as sucli shutters 
can only be applied to covered carriages^ and the title 
spoke generally of carriages, it wag contended that it 
was too large. After argument, it was held a suffi- 
ciently accurate title ; Tindal, C. J., observing, that it 
would endanger the validity of very many patents 
which have hitherto been free from exception, if the 
mere fact that their titles were given in such terms as 
to be capable of comprising other inventions besides 
that contained in the specification were sufficient to 
avoid them, in the absence of any proof of intention 
to commit a fraud on the Crown, or to deceive or mis- 
lead the public. {Cook v. Tearee, 8 Q. B. 1044.) 

The title of a patent was for " Certain Improve- 
ments in the Doors and Sashes of Carriages." The 
patentee, in his specification, said, " I have shown my 
invention as applied to railway carriage-doors and 
windows, although they are equally applicable to the 
doors and windows of any other description of carriage 
or in any position where doors and windows are subject 
to jar and vibration." This was held not to extend his 
claim beyond the title [Oxley v. Holden, 8 C. B. n. s. 
707). See also Newall v. Elliott, (10 Jur. s. s. 954). 

The title and specification must be read together; 
and if the former should be ambiguous, the latter may 
explain it. Thus the title of Neilson's patent was an 
invention " for the improved application of air to pro- 
duce heat in furnaces where bellows or other blowing- 
apparatus are required." The invention disclosed by 
the specification was the introduction into the furnace 
of air heated between the blowing-apparatus and the 
furnace,- and it was held that this answered suffi- 
ciently well to the title. {Neilson v. Harford, W. P. C. 
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]. 312, 373.) But a specification will not be allowed 
to comprise more than can be fairly found in tbe let- 
ters patentj and a claim in the specification of some- 
thing not included in the grant renders the patent 
void. Thus, in Croll v. Edge (9 Scott, C. B. E. 479), 
the patent was granted for " certain improvements in 
the manufacture of gas, and in the apparatus used 
when transmitting and measuring gas." The specifi- 
cation contained a claim of an improved mode of 
making retorts ; but as the claim fell neither under 
the head of manufacture of gas, nor apparatus used in 
transmitting or measuring gas, the patent was declared 
void. 

Under sections seven and eight of the Patent Law 
Amendment Act, 1852, every petition for letters patent 
is referred to one of the law ofiicers for approval ; and 
it is the duty of the law officer to examine the title and 
the provisional specification (treated of in the next 
chapter), and to certify that they are correct and in 
proper form. It may be considered that, when a title 
has passed this ordeal, and a certificate of the law 
officer's approval of it has been given, no further ques- 
tion can arise upon its sufficiency. But from the results 
of the actual working of the law, we consider it highly 
desirable that an inventor should not place too great 
reliance upon this, but should adopt every means in 
his power to make both the title and the provisional 
specification perfectly correct, and in accordance with 
the spirit of the law, that they may, if at any time dis- 
puted, be held good upon their own merits. 
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CHAPTEE VI. 

THE SPECIFICATION. 

The sixth section of tlie Patent Law Amendment Act, 
1852j enactSj that every petition for the grant of letters 
patent for an invention shall be left at the office of the 
CoramissionerSj accompanied by a statement in writing, 
called the provisional specification, signed by, or on be- 
half of, the applicant for letters patent, describing the 
nature of the invention. The rules issued under that 
Act require that the provisional specification shall state 
distinctly and intelligibly the whole nature of the in- 
vention, so that the law officer may be apprised of the 
improvement, and of the means by which it is to be 
carried into effect. But a general description of the 
invention fairly showing its real nature is sufficient. 
Minute details as to the manner of carrying out the 
invention need not be given. [Be Newall and Elliott, 
4 C. B. N. s. 269 ; S. C.4 Jur. n. s, 562.) 

There is no need to illustrate the provisional specifica- 
tion with drawings though this is not unfrequently done. 

By the ninth section of the statute it is enacted, that 
the applicant, instead of leaving with the petition a 
provisional specification, may, if he think fit, file with 
it an instrument in writing, under his hand and seal, 
to be called a complete specification, particularly de- 
scribing and ascertaining the nature of the invention, 
and in what manner the same is to be performed. The 
object of the provisional specification is to provide 
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against the introduction into the complete specification 
of any matters of invention differing from those for 
which the letters patent were granted. The patentee 
is not to be prevented including in his complete speci- 
fication those improvements in practical details which 
may occur in carrying out the invention^ provided that 
those improvements require the use of the original 
matter of invention which is set forth in the provi- 
sional specification, for which the patent is granted. 

The provisional specification is not intended to as- 
certain the entirety but the ideiitity of the invention. 
(Per FollooJc, 0. B., in Newall v. Elliott, 10 Jur. n. s. 
955; <?. C. 13 W. E. 11.) In this case the invention 
described in the claim cited ante (p. 13), was held to 
have been sufiiciently disclosed by the provisional 
specification, although the latter made no mention of 
the third part of the invention as described and claimed 
in the complete specification. (See also Foxwell v. 
Bostock, 3 N. E. 546.) 

It sometimes happens that after a provisional speci- 
fication has been lodged, an inventor thinks it desir- 
able to abandon it and lodge another in a different 
form. It has been doubted whether a patent obtained 
upon the latter provisional specification is valid, but in 
the case of Oxley v. Molden (8 0. B. n. s. 666), it was 
held that a provisional specification does not become 
public by the mere fact of abandonment. It does not 
become public until published by the Patent OfiB.ce, 
under the authority of the 2nd sect, of the 16 and 17 
Vict. cap. 115. Furthermore, though the first pro- 
visional specification may afford an objection at the 
ofiBce to the receiving of the second, or to the granting 
of a patent for the invention after the first specification 
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lias expired, yet there is no principle of law and no 
enactment, making a patent void if so granted. A 
patent usually bears date the day the provisional speci- 
fication is lodged, and the 24th section of the 15 & 
16 Vict. 0. 83 enacts that patents bearing date as of 
any day prior to the day of the actual sealing thereof, 
shall have the same validity as if they had been sealed 
the day they bear date. 

It must be remarked that under the thirteenth sec- 
tion of the Patent Law Amendment Act, 1852, the law 
officer may object to the form of the complete specifi- 
cation, if left at the patent office along with the peti- 
tion and declaration, and he may order the language 
to be altered before the patent is sealed. A complete 
specification filed after the sealing of the patent is not 
submitted to any examination of this kind. 

If a provisional specification only shall have been 
left with the petition, the letters patent contain a 
clause making them void, in case the patentee shall 
not describe and ascertain the nature of the invention, 
and the manner in which the same is to be performed, 
by an instrument in writing under his hand and seal, 
and cause the same to be filed within six calendar 
months next after the date of the letters patent. But 
if a complete specification shall have been filed along 
with the petition, then in place of this clause another 
is substituted, making the letters patent void, in case 
such complete specification does not particularly de- 
scribe and ascertain the nature of the invention, and in 
what manner the same is to be performed. It must be 
understood that in our subsequent remarks we refer 
only to the complete specification, or to the specifica- 
tion filed subsequent to the grant of the patent, and 
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not to the provisional specification^ which need be no 
more than a mere sketch or outline of the perfect in- 
strument. 

The Crown has power, under the sixteenth section 
of the Patent Law Amendment Act, 1852, to direct 
any complete specification, which may have been filed 
previous to the sealing of a patent, to be cancelled, 
whereupon the protection obtained by the filing of 
such complete specification will cease. 

The 22 Vict. c. 13, empoweriug the Secretary of 
State for War to purchase the benefit of patentees,' in- 
ventions relating to munitions of war, contains provi- 
sions enabling the Secretary of State to prevent the 
publication of such inventions. (See the statute in the 
Appendix.) 

It has generally been considered that letters patent 
are founded upon an implied compact between an in- 
ventor and the public* The latter, through the Crown, 
secures to the former the monopoly of the invention, 
with all the advantages flowing therefrom, for a given 
period of time ; and the inventor, on his part, under- 
takes to tell the community what his invention really 
is, and to teach them how it may be practised and 

* The existence of this imphed compact has however been recently denied 
by high judicial authority. In the great case of Feather v. The Queen, 
Pract. Mech. Jour. vol. 10. 2nd ser. p. 324, where the Court of Queen's 
Bench decided that Letters Patent granted no exclusive right as against the 
Crown, Cockhum, C. J., in delivering the judgment of the Com't said : " It 
appears to us that the assumption of a contract between the Crown and the 
patentee is fallacious. The grant of a patent is a simple exercise of the 
prerogative ; in which, as the ground on which alone the grant of a monopoly 
is justifiable, that the invention shall be made available to the pubhc, the 
Crown annexes a condition of the grant that the true nature of the inven- 
tion and the manner in which it can be used shall be fully and unreservedly 
disclosed." 
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carried into effect when tlie monopoly shall have ceased. 
It is by this instrument that the public is made ac- 
quainted with the inventor's secret^ and he is bound, 
in return for the privilege granted to him, to describe 
it clearly and fully, with the view of enabling others, 
when the proper time comes, to work the invention, if 
they desire to do so. In the meantime, the public are 
entitled to know what it is they are prohibited from 
using, that they may not unawares incur liability. 

In describing his invention, a patentee may, if he 
thiak proper, make use of plans and dia,grams to be 
annexed to the specification {Ex parte Fox, 1 V. & 
B. 67) ; and those who are called upon to interpret 
the instrument must look both at the words and 
the drawings, with the view of making them ex- 
plain each other, and of arriving at the patentee's 
meaning. Many inventions can be explained per- 
fectly well without any drawings ; but wherever 
machines are the subject of, or connected with, the 
iavention, drawings should always accompany the spe- 
cification, for in such a case the visual representation 
of the parts will be clear at once, when a verbal de- 
scription would be utterly unintelligible. Care must 
be taken that the patentee does not bind himself to 
the particular form given in the drawing, when he does 
not so iutend. It may be that only a particular form 
is required to be secured, because no other form will 
effect the proposed result. In such a case, if the form 
is not copied, the invention is not made use of. But 
in most cases it is more than one form which is sought 
to be protected by patent, and the form given in the 
drawing is only to be taken as an illustration. This 
fact ought to be distinctly shown iu the specification. 

H 2 
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It seems that a patentee will not be allowed, in an ac-^ 
tion bi-ouglit by Hini for an infringement, to read the 
provisional specification with a view to explain the 
complete specification. (Machelean v. Bennie, 13 C. B., 
N. s. 52.) 

The construction of a specification belongs to the 
Court alone, as soon as the attendant circumstances 
and the true meaning of the technical phrases, if there 
be any, have been ascertained by the jury. (Neilson 
Y.Earford, W. P. C. 1. 370; Bovill v. Pimm, 11 Exch. 
Rep. 718.) "Where novelty or infringement" (said 
Lo7-d Oarmphell, in Seed v. Higgins, 8 H. L. C. 661) "de- 
pends merely on the construction of the specification, it 
is a pure question of law for the judge ; but where the 
consideration arises how far one machine imitates or 
resembles another in that which is the alleged inven- 
tion, it generally becomes a mixed question of law and 
fact which must be left to the jury." It is also for the 
Court to decide the question as to the identity of in- 
ventions described in two nearly contemporaneous 
specifications, when such question can be determined 
by a simple comparison of the specifications. (Per 
Colt-man, /., in Allan v. Bawson, 1 C. B. 571; per 
Pollock, G. B., in Tetley v. Easton, at Nisi Prius, Macr. 
P. C. 68 ; and per Erie, J., in Bush v. Fox, Macr. 
P. 0. 168 ; Booth V. Kennard, 2 Hurlst. & Norman, 
84 ; Thomas v. Foxwell, 6 Jur. n. s. 2 71 ; EiUs v. London 
Gas Light Company, 5 Hurlst.. & Norm. 312. See, how- 
ever, the observations of Tindal, C. J. in Muntz Y.Foster, 
W. P. C. 2. 105.) But if anything more than simple 
comparison is required to determine the identity or 
dissimilarity of two inventions, the question must be 
submitted to the decision of the jury. " If there be 
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two specifications to be compared (said Lord West- 
bury, 0., in Hills v. Evans, 8 Jur. n. s. 528), in order to 
arrive at a conclusion of fact, the right of drawing the 
inference of fact from the comparison belongs to the jury, 
and is a question of fact, and not a question of law." 

The most important case decided of late years with 
reference to the interpretation of specifications is that 
of Betts V. Menzies, in the House of Lords (10 H. L. C. 
117; S. 0.,Pract. Mech. Journ. vol 7. 2nd ser. p. 98), 
in which it was held that even where there is an iden- 
tity of language in two specifications, if such identity 
consist merely in technical terms, it must be consi- 
dered impossible for the judge to predicate what exact 
meaning the first patentee attributed to such terms, 
if any long interval of time, such as the interval from 
1804 to 1848, elapsed between the two specifications. 
Under these circumstances the judge ought not to 
take upon himself to decide as to the identity of the 
inventions, guided only by the similarity of language. 
He cannot assume that the inventions are substantially 
the same because the expressions employed are similar. 
The identity or dissimilarity is a fact which the jury 
must be called on to decide from the evidence laid 
before them ; and in a subsequent cast on the same 
patent. Wood, V.G., appears to have considered that it 
is no ground of proof of the efiect of an anterior patent 
that scientific persons of the present day, with all the 
superior knowledge and intelligence obtained by the 
advance of science, can depose that they could produce 
the same results by the process disclosed by the anterior 
patent, as that designated by the subsequent one. {Betts 
V. Be Vitre, 11 L. T. n. s. 445.) 

Steiner obtained a patent, in 1843, for a new manu- 
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facture of a certain colouring-matter called garancine. 
This is extracted from madder-root, and is extensively 
used in dyeing. This colouring-matter was formerly 
extracted by simply boiling in water, and the refuse 
matter, termed " spent madder," was thrown aside as 
useless, although it was known still to contain a con- 
siderable quantity of colouring-matter which boihng 
would not extract. Various plans had been suggested 
for extracting the remainder of the garancine, pre- 
vious to the date of Steiner^'s first patent, in 1832. 
His process was the employment of diluted sulphuric 
acid of a given strength, and he proposed to apply it 
to the extraction of the colouring-matter from both 
fresh and spent madder. So weak a solution of sul- 
phuric acid had, however, little effect upon the spent 
madder ; and in 1843 Steiner took out another patent, 
the one contested on this occasion. A much stronger 
solution of sulphuric acid was now used, and heat was 
employed. The process was specially applicable to the 
extraction of garancine from spent madder, and he 
thus obtained a large portion of the garancine which 
had previously remained attached to the woody fibre. 
Pollock, C. B., at the trial of an action brought for an 
infringement of the latter patent {Steiner v. Heald, 2 
Car. & Kir. 1033), thought that the process was sub- 
stantially the same as that described in the specifica- 
tion under the first patent. " It appears to me that 
this is, precisely the same as if you apphed a process to 
grapes already imperfectly squeezed, by which you 
squeeze a little more juice out of them than was for- 
merly done." Believing the invention to be destitute 
of novelty, he directed the jury that, in point of law, 
-the alleged invention (viz. the one under the second 
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patent) was not any manner of manufacture for whicli 
letters patent could be lawfully granted. The jury 
gave their verdict in favour of the defendant^ in con- 
formity with the judge's direction ; and a. rule having 
been obtained by the plaintiff to set the verdict aside, 
and for a new trial, on the ground of misdirection, the 
Court of Exchequer made it absolute, and ordered a 
venire de novo to issue. The judge, it will have been 
observed, treated the conclusion to be drawn from the 
evidence as matter of law ; whereas he ought to have 
left it to the jury to say, whether fresh and spent 
madder had different properties, chemical or otherwise, 
or whether they were the same thing, with the dif- 
ference only that part of the colouring-matter had been 
already extracted. If the properties of the two sub- 
stances were different, the invention was a new manu- 
facture ; but if the two things were the same, except 
that one was more charged with colouring-matter than 
the other, in that case the invention claimed would 
simply have been the application of a process already 
known, producing a known result. The object to 
which the process was applied not being different from 
that to which it had been formerly applied, in which 
case there would have heen no new invention, it was 
for the jury to say, upon the evidence, whether the in- 
vention was a new manufacture or not. {Steiner v. 
Reald, 6 Bxch. Eep. 607.) 

It is the duty of the judge, at the trial, where a 
specification comes into question, to explain to the 
jury what that instrument directs to be done, and it is 
for the jury to say, whether, upon the evidence, the 
promised result will be accomplished by pursuiug those 
directions. (Per Gresswell, J., in Beard v. Egerton.) 
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Formerly there was a disposition in the Courts to 
take part against patentees, under the impression that 
monopolies were not to be encouraged (attaching the 
old odious sense of the term to the phrase indicating 
a patent privilege for an invention) ; but of late years 
specifications have been liberally construed, with a dis- 
position to read them . fairly, so often as the patentee 
himself acts in a fair way towards the public, which he 
undertakes to instruct. [HudcLart v. Orimsliaw, W. P. 
0. 1. 85 ; Ellioi V. Aston, W. P. C. 1. 222.) "A speci- 
fication" (said Pollock, G. B., in Sellers v. Dickinson^ 5 
Exch. Rep. 324) " is to be read with candour and in- 
dulgence." " It is to be construed" (said Martin, B., 
in Belts v. Menzies, 1 BU. and Ell. 1024) "with the 
view of supporting the patent, if it can fairly be done." 

The first thing that a patentee about to specify must 
bear in mind is, that he is bound to act with good faith. 
He must not attempt to keep anything secret ; he must 
make a full disclosure of his invention ; and his whole 
specification must be fair, open, and honest. If he 
acts in any other manner, it will bear hardly with him 
when his specification comes to be examined in a court 
of justice. 

The next point to be attended to is the accurate 
definition of the invention, so that the reader may 
clearly understand in what it consists, and how it may 
be distinguished from what is old or what is another 
man's invention. In the case of Macfarlane v. Price 
(1 Stark. 199), Lord Ellenhorougli said that the patentee 
in his specification ought to inform the persons who 
consult it what is new and what is old. " He should 
say, My improvement consists in this; describing it by 
words if he can, if not by reference to figures. But 
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here the improvement is neither described in words 
nor by figures ; and it would not be in the art of man^ 
unless he were previously acquainted with the con- 
struction of the instrument, to say what was new and 
what was old. A person ought to be warned by the 
specification against the, use of the particular invention, 
but it would exceed the wit of man to discover from 
what he is warned in a case like this.'' " Every party" 
(said Gresswell, J., in Gibson v. Brand, W. P. C. 1. 640) 
" is bound to tell the public clearly by his specification 
what he claims, and what they may do or not do 
without risk of an action for infringing his patent." As 
to the necessity of distinguishing the new parts of a 
machine or apparatus described in the specification 
from the old parts, see Holmes v. London Sf N. W. B. 
Co. (Macr. P. C. 4) ; 8mith v. London Sr N. W. R. Go. 
(2 E. & B. 69) ; Tetley v. Easton (Macr. P. C. 48) ; 
Foxwell V. Bostock (10 L. T. n. s. 144). It seems that 
when the invention is partly original and partly com- 
municated from abroad, the latter part should be defined 
in the patent and specification. {Benard v. Levinstein, 
10 L. T. N. s. 177.) 

The patentee should take care not to claim more in 
his specification than he is strictly entitled to, since a 
failure in part (provided that part is a material part) is 
a failure altogether, and that which he has a just right 
to will fall along with that which does not belong to 
him. To use Lord Eldon's illustration — if there be a 
patent both for a machine and for an improvement in 
the use of it, and it cannot be supported for the ma- 
chine, although it might for the improvement merely, 
it is good for nothing, on account of its attempting to 
cover too much. In the specification under the patent 
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whioli formed tlie ground of dispute in Hill v. Thomp- 
son (W. P. 0. 1. 239), the patentee claimed not only 
the use of a particular quantity of lime in smelting 
iron, but the discovery of the usefulness of lime in 
that process generally. It appeared, however, that 
lime had been previously used for the purpose, and the 
patent was accordingly held bad, although, if the 
patentee had restricted his claim to the particular pro- 
portions of lime and metal, it might have been sus- 
tained. Again, the specification under Mintef's patent, 
for an improvement in the construction of chairs, was 
faulty for a similar reason; its claim was too extensive. 
The improvement consisted in applying a self-adjusting 
leverage to the back and seat of a chair, whereby the 
weight on the seat acted as a counterbalance to the 
pressure against the back. It was proved that one 
Brown had previously invented a chair on the same 
principle, but his application of it was encumbered 
with additional machinery. If Miater had restricted 
his claim to the particular mode in which he effected 
the thing, his patent would have been valid ; but since 
the specification went generally to the application of a 
self-adjusting leverage to the given purpose, it claimed 
more than he was entitled to ; and if the patent had 
been held good. Brown could not have continued to 
make his chair without infringing it. (Minter v. Mower, 
W. P. 0. 1. 138.) The older case of The King v. Elsee 
(W. P. 0. 1. 76) affords another instance of the same 
error. The specification claimed in effect the exclusive 
right of combining silk and cotton thread, and then of 
making lace of the combined material. It was proved 
that silk and cotton thread had previously been com- 
bined in some mode or other ; and although thfe ma- 
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terial so constructed was unfit for making lace on 
account of its coarsenesSj yet as the patentee did not 
confine himself to any particular mode of combining 
the twoj his claim was held to extend to every mode, 
ahd was therefore bad. We may refer to the cases of 
Saunders v. Aston (3 B. & Aid. 886), Bex v. Gutter (1 
Stark, 354), Haworth r. Eardcastte (W. P. 0. 1. 484), 
and Thomas v. Foxwell (5 Jur. n. s. 37; 6 Jur. n. s. 
271), as further illustrations of this point. 

A patentee wiU not be allowed to make large, grasp- 
ing, speculative claims to matters of which he was 
ignorant at the date of his patent. In the specifica- 
tion under a patent for improvements in machinery 
for raising water, the patentee said, " If any gases or 
elastic media other than atmospheric air are used, with 
which to charge the case [part of the machinery] , I 
claim the sole right to do so." Pollock, 0. B., who 
tried an action brought for infringing this patent, re- 
marked upon this passage, that he had no hesitation 
in saying that, in point of law, the patentee had no 
right to make such a claim, and he went on to state 
that the law would not permit a patentee to claim more 
than he has invented. " It will permit him to claim 
that which he has invented by means of successful 
experiments or otherwise, and which he has given to 
the public, but not that which is the mere subject of 
his speculation or imagination, or of his endeavouring 
to grasp more than he is entitled to. I think we are 
bound to give, as far as possible, the fullest effect to an 
invention ; but, on the other hand, I think we are also 
bound to oppose the endeavours to make a patent 
grasp at and embrace a number of matters that were 
never in the. head of the inventor." 
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In another part of the specification, the patentee de- 
scribed a wheel with straight arms, and then he said, 
" I propose to construct the wheel of every variety of 
configuration, so long as it is constructed with a chan- 
nel in the interior." The defendant had made use of 
a wheel with bent arms, and the patentee treated this 
as an infringement, although he admitted that at the 
time he obtained his patent he had never thought of 
bent arms, and also that curved arms almost trebled 
the effect of the machine. The judge told the jury 
that the patentee's claim to every shape of arm would 
not stand. To hold that it was good, would be to 
reward a man who had rashly and ignorantly taken out 
a patent on a subject he had not appreciated. The 
same learned judge, when presiding at the trial of 
Stevens v. Keating (W. P. C. 2. 184), — an action for 
infringing a patent for processes for combining ma- 
terials to form cements, — said, with reference to that 
part of the specification which was held to claim the 
use, not only of a particular acid, but of all acids which 
might succeed, that no patentee could be allowed to 
make such a claim, and to say. Whereas other sub- 
stances will succeed, I claim them all. See also 
Crossley v. Potter (Macr. P. C. 246) . 

A perusal of these cases will show that it is safer for 
a patentee to restrict his claim to the use of those pro- 
cesses, or those materials, which he has found by actual 
trial to answer the purpose, than to extend it to matters 
, of which he has no accurate knowledge ; since, in 
doing this, he may either claim something which will 
not answer the object in view, something which is not 
new, or something which he does not sufficiently de- 
scribe. The law will aid him, without any general claim 
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in his specificatiorij in repressing infringements which 
are an illegal imitation of his process behind a colour- 
able variation, or by means of mechanical or chemical 
equivalents. 

" The safest course for patentees to adopt " (said G. 
B. Pollock to the jury on the trial of Crossley v. Potter, 
Macr. P. C. 256) " in framing their specifications is, 
instead of including everything, to confine themselves 
specifically to one good thing, and a jury will always 
take care that if that be a real invention, no man 
under colour of improvement shall be allowed to in- 
terfere with that which is the offspring of their genius." 

Since the specification is to be read along with, and 
is always considered as part of, the letters patent, the 
two must not be inconsistent. The invention referred 
to in the patent must be the invention described in the 
specification. Instances of the fatal effect of an in- 
consistency here have been already noticed in our last 
chapter. 

. It will be a fatal defect if the specification omit to 
mention anything which is essential to the carrying 
into effect of the invention. In a patent for trusses, 
the patentee omitted to state that the steel of which 
they were made was to be tempered with tallow, and 
Lord Mansfield held it void. {Liardet v. Johnson, W. 
P. C. 1. 53.) When a patent was granted to Dr. 
James for fever powders, he stated in his specification 
the materials of which they were composed, but 
omitted to describe the quantity of the ingredients. 
This being the case, said Lord Mansfield, he never 
durst bring an action for infringement, and it was cer- 
tainly wise in him not to do so, as no patent could stand 
on such a specification. (W. P. C. 1. 54.) The speci- 
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fication of Neilson's patent omitted all mention of 
water-twires ; if the apparatus (said Parhe, B.) would 
not be beneficial without them, then it is of no use to 
the public as it is described in the specification, and 
■the specification would be bad. {Neilson v. Harford, 
W. P. 0. 1. 317.) When a patentee prepared the 
specification of his invention of spinning machinery, 
he said nothing as to the diflerence in the velocity of 
certain rollers. Having brought an action for an in- 
fringement, and gone into evidence to show what his 
invention was, Buller, J., remarked, " The man comes 
to give an account of the invention, and says, I had 
calculated, and the difference of the velocity was to be 
as five to one. Now he has not said a word of that in 
his specification. In that, he has kept back the know- 
ledge he had as to the size of the rollers and their 
velocity, and it is left to people to find it out as chance 
may direct." The patent was accordingly held bad. 
[Bex V. Arkwright, W. P. C. 1. 70.) Again, under a 
patent for improvements in steani-engines and paddle- 
wheels, a difierence which had to be made in the 
lengths of certain rods was not given in the specifica- 
tion, and it was attempted to explain this by saying 
that the difference in the length, being small, would 
not be very material. " But the whole question " (said 
Alderson, B.) " is small, therefore it ought to have been 
specified; and if it could not be ascertained fully, it 
should have been so stated. . . . The small adjustment 
of these different lengths may have been made for the 
purpose of making the machine work more smoothly ; 
if so, it is just as much necessary that it should be 
stated in the specification as that the tallow (referring 
to the case of Liardet v. Johnson) should be mentioned." 
[Morgan v. Seaward, W. P. C. 1. 182.) 
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A patent was obtained for improvements in floating 
docks. In an action for an infringement it was proved 
that the construction of floating docks was not new, 
but the plaintifl' alleged that his invention consisted 
in the application of iron so as to form air-tight and 
water-tight chambers. Now there was no mention of 
iron in the specification, and it was held both by the 
judge on the trial and by the Court of Common Pleas 
that if this were so, the plaintifl" had not complied with 
the conditions of the letters patent, which required him 
duly to describe the nature of the invention and in 
what manner it was to be carried out. {Maclcelcan v. 
Bennie, 13 C. B. n. s. 52.) 

But it would seem from Crossley v. Beverley (3 C..& 
P. 515), that in construing a specification, the state of 
the particular manufacture at the date of the patent 
must be kept in view. In this case, in describing a 
gas-apparatus, no directions were given as to a con- 
denser ; but since a workman capable of constructing 
a gas -apparatus knew that he 'would have to put it 
in, the specification was held sufficient. The patent in 
Russell V. Gowley (W. P. C. 1. 459) was for a method of 
manufacturing iron tubes without the use of a mandril. 
The specification gave no directions as to leaving out 
the naandril ; but it was held that an intelligent work- 
man would sufficiently understand, from the purport of 
the specification, that a mandril was not to be used. 
So, ia. Beard v. Egerton (8 C. B. R. 165), it was held 
that a competent operator would perceive, on perusing 
the whole specification, that it would be necessary to 
interpose an operation at a certaiu stage in the process 
"of daguerreotyping. 

A patentee is bound to describe the most advan- 
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tageous metliod within his knowledge for carrying his 
invention into effect ; and he ought to put the public 
in possession of his secret in as ample and beneficial a 
way as he himself uses it. In Wood v. Zimmer (Holt, 
N. P. 57) a patent for a method of making verdigris 
was contested. It seemed that verdigris was made by 
the process set forth in the specification ; but that the 
patentee was in the habit of secretly putting aquafortis 
into the boiler. The copper, forming one of the in-- 
gredients, was thereby more rapidly dissolved; but 
the verdigris produced was neither better nor cheaper 
than that made according to the specification. Gibbs, 
G. J., considered this a prejudicial concealment, and 
a breach of the terms which the patentee made with 
the public. 

Letters patent were obtained for a mode of making 
a medicine, composed of three salts, commonly sold in 
the shops under certain well-known names. The spe- 
cification, instead of describing these salts by their 
names, described the processes by which they were pro- 
duced, and then pointed out the proportions in which 
the salts were to be combined in order to form the 
medicine the subject of the patent. The methods of 
produciag the separate salts were not essential to 
the combination, and formed no part of the invention. 
It was held at Nisi Prius that the specification was 
bad, Abbott, 0. J., saying that it is the duty of any 
one to whom a patent is granted to point out in his 
specification the plainest and most easy way of pro- 
ducing that for which he claims a monopoly ; and to 
make the public acquainted with the mode which he 
himself adopts. If a person would be led to suppose a 
laborious process necessary to the production of any 
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one of the ingredientSj when in fact he might go to a 
chemist's shop and buy the same thing as a separate 
simple part of the compoundj the public are misled. 
{Savory v. Price, 1 Ry. and Moo. 1.) 

If anything that gives an advantageous operation to 
the thing invented be concealed, the patent is void. In 
Turner v. Winter (W. P. C. 1. 81), Buller, J., said, that 
if the patentee make the article for which the patent 
is granted of cheaper materials than those which he 
has enumerated, although the latter may answer the 
purpose equally well, the patent is void, because he 
does not put the public in possession of his invention, 
or enable them to derive the same beneiit as h& hkn>/ 
self does. In Sturtz v. Be la Rue (1 Carp. 'ReTpVM^/ 
it appeared that the patentee had mentioned in his 
specification a certain substance, under the name of the 
finest and purest chemical white lead, which was to be 
used in giving paper a glaze, preparatory to its receiv- 
ing an impression from an engraved plate. He himself 
imported from Germany, for this purpose, a preparation 
called Kremnitz white ; but he said nothing about this 
in his specification. It was shown that there was no 
article known in the chemists' shops in London which 
answered to the patentee's name, and that the purest 
white lead which could be purchased there did not 
answer the purpose. It was held, on these fa,cts, that 
the patentee had not made that full disclosure which 
he ought to have made ; and his patent was adjudged 
void. "A man has no right" (said Pollock, 0. B., 
in his address to the jury on the trial of Tetley v. 
jEaston, Macr. P. C. 76) ''to patent a principle, and 
then to give the public the humblest instrument that 
can be made from his principle, and reserve to himself 
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all the better part of it." (See also Derosne v. Fcdrie, 
W.P. C. 1. 158.) In Walton v. Batemcm (W. P. C. 
1. 622), Gresswell, J., laid down this rule : — If a man 
knows a better mode than that which he states to the 
public, his patent will be vitiated. 

If the patentee knows of any circumstance which 
conduces to the advantage of his manufacture or pro- 
cess, he is bound to mention it in his specification. In 
Neilson v. Ea/rford (W. P. C. 1. 321), the judge told the 
jury, that if the patentee believed that certain internal 
partitions in the hot-blast apparatus were useful, the 
patent would be void, since he had omitted to say 
anything about them in the specification. 

On the other hand, an inventor who obtains a patent 
for the useful application of a principle is not to be 
called on to set forth every mode of applying it. It is 
sufficient if he shows some of its useful applications, 
those applications being the best illustrations of the 
invention known to him. See what fell from Lord 
Ahinger in Neilson v. Harford (W. P. 0. 1. 356). But 
it must be borne in mind, that a patentee cannot, by 
making a general claim, cover improvements of which 
he was ignorant at the date of his specification {Tetley 
V. Easton, Macr. P. C. 77). 

Nor is it obligatory on a patentee, when referring to 
materials and ingredients to be used in carrying his 
invention into effect, to enter into minute details as to 
such materials and ingredients, if they are known in 
the shops, and can be readily purchased under the 
names which he gjvffis th.em.j{MacMntosh v. Everington, 
2 Carp. Rep. 191JT So also a person who takes out a 
patent for an invention consisting of the use of known 
materials in new proportions is not bound to limit his 
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claim to tlie precise proportions recommended by him 
in his specification {The Patent Type FounMng Com- 
pany V. Richard, Johns. 381). The names of articles 
mentioned in a specification must be taken to be used 
in their ordinary commercial sense. {Sturtz v. Be la 
Rue, W. P. 0. 1. 83; Stevens v. Keating, 2 W. P. C. 
183, 187; Muntz v. Foster, 2 W. P. 0. 104.) Whether 
or not a specification describes with sufficient accuracy 
the matei'ial out of which an article is to be made, is a 
question for the jury. {Bickford v. SJcewes, W. P. C. 
1. 214; Derosne v. Fairie, W. P. C. 1. 154; Elliot v. 
Turner, 2 C. B. 446; Wallington v. Dale, 7 Exch. 
888.) 

The patentee ought to state whether his invention 
consists of the useful application of a principle, or 
whether it lies in a particular form or arrangement or 
combination of parts. A number of old and weUrknown 
things, such as implements, machines, or parts of ma- 
chines, may be combiried so as to form a new and 
useful instrument or machine ; and a patent obtained 
for such combination will be valid, care being taken 
that the specification does not claim the old parts as 
well as the novel combination. " If," said Gibhs, G. J., 
to the jury, on trying the case of Bovill v. Moore, " a 
patentee has in his specification asserted to himself 
a larger extent of invention than belongs to him — if 
he states himself to have invented that which was well 
known before — then the specification will be bad." . . . 
"li a patentee has only invented an improvement, 
then his specification by which he claims the whole 
will be bad. If, on the 'other hand, he has invented 
an engine which consists of a perfectly new combina- 
tion of parts, although all the parts were used before, 

I 2 
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yet he will be entitled to support his patent for a 
new machine." ..." If a combination of a certain 
number of these parts existed up to a given point be- 
fore the date of his patent, and if the patentee^'s inven- 
tion sprung from that point, and added other com- 
binations to it, then his specification, stating the whole 
machine as his invention, is bad." (Dav. P. C. 404, 
412, 413.) 

It may be that all the parts of an invention, taken 
separately, are old, the patent being obtained only for 
a novel combination of them. In preparing his speci- 
fication for such an invention, the patentee must be 
careful to separate what is old from what is new. He 
must limit his claim to the new combination, and to 
prevent misconstruction it is desirable, though not 
absolutely necessary, that he should distinctly dis- 
claim the old parts. {Lister v. Leather, 3 Jur. n. s. 81 1 ; 
8. 0. in error, 8 B. & B. 1004; Seed y. Eiggins, 8 
H. L. G. 550.) The case of Kay v. Marshall (2 W. 
P. C. 71) deserves attention with reference to this rule. 
The inventions claimed in the specification were two. 
First, certain new machinery for macerating flax ; and 
secondly, improved machinery for spinning (lax . The 
first invention would very well have supported the pa- 
tent separately considered. It was that part of the 
specification which described the second invention that 
broke down. The so-called improved machinery, con- 
sidered in itself, and apart from its application, was 
shown to be wanting in novelty, and hence the patent 
fell to the ground. Had Kay, instead of claimiug the 
invention of improved machinery, claimed only the ia- 
vention of a combination of a known process of wet- 
ting flax, with the use of known machinery for spin- 
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ning the same, certain parts of sucli machinery being 
at a given distance from eacli other, the patent would, 
doubtless, have been held good. The combination 
was new, although the process and the machinery- 
were old. The invention was one of great value, and 
if the specification had been rightly framed, the pa- 
tentee might have had the benefit of it, without suffer- 
ing the anxiety and expense of litigation in the com- 
mon law courts, the Court of Chancery, and the House 
of Lords. 

The case of Tetley v. Easton (Macr. P. C. 48) went 
three times before a jury, and on two of the occasions 
the plaiatifF failed by iuattention to this rule. His pa- 
tent was for improvements in machinery for raising 
and impelling water. The specification described a 
great number of mechanical contrivances tending to 
effect the object in view, and concluded by claiming, 
as the patentee's invention, the several contrivances, 
" both when all used in combination, and when used 
severally." It was shown, on the trial of the first 
action for an infringement, that several of these con- 
trivances were old; and with regard to one in par- 
ticular, which the defendants were charged with in- 
fringing, that a person named Hales had previously 
procured a patent for something substantially the same. 
The jury thereupon found a verdict for the defendants 
upon issues which raised the question of the novelty 
of the plaintiff's invention. Subsequently to this trial, 
the plaintiff entered a disclaimer as to several parts 
of his specification, and brought another action against 
the same defendants. The jury again returned a ver- 
dict for the defendants. A rule to set aside the ver- 
dict, and for a new trial, having been obtained, the 
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legal questions came on for argument before the full 
court. It appeared that the amended specification 
described a centrifugal pump, composed of a hollow 
wheel, revolving within a case, furnished with pipes 
for conveying the water. This wheel was not stated 
to be old, nor was it disclaimed. The specification 
claimed generally the machinery for raising and im- 
pelling water. It also claimed the application of the 
inventions before mentioned, " both when aU used in 
combination, and when used severally." It was held 
that the hollow revolving wheel was thereby claimed, 
and as this was an old invention, the specification was 
bad, for the patentee had described the wheel as part 
of his own apparatus, and if he had not intended to 
claim it, he ought to have disclaimed it. By a second 
disclaimer the patentee's claims were reduced to the 
single one of " the means of increasing the action of 
the machine by causing the liquid to enter the wheel 
at both sides ;" and he then brought a third action for 
the infringement of his patent. Unfortunately it was 
shown that previous inventions had embraced a con- 
trivance for the admission of the water on both sides 
of the wheel; and the learned judge (Willes) directed 
the jury to find for the defendant, for the reason that, 
although the wheel had been previously combined with 
apparatus which made the combination useless, yet 
that the contrivance in question had been made public 
property, and could not of itself be made the subject 
of a patent. The Court on the argument of a rule for 
a new trial on the ground of misdirection said, that 
the use of a wheel known before, in a manner known 
before, could not be deemed an invention capable of 
sustaining a patent, and held that the judge was right. 
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and the defendant consequently retained his verdict.- 
(2 C. B. N. s. 706.) 

The specifioatiob. under a patent for an improved 
turning-table for railway purposes^ after describing the 
machinery, claimed as new " the improved turning- 
table as hereinbefore described." This was held to be 
a claim of the parts, as well as of the combination 
forming the improved turning-table. For if parts are 
described, and the invention of them is not disclaimed, 
they will be considered as claimed {Tetley v. Easton, 
Macr. P. 0. 87). When a patentee is preparing his 
specification, it is of gTcat importance that he should 
keep this proposition in mind. Now, it appeared, 
on the trial of an action for an infringement, that 
no part of the machinery was new, except certain 
suspending rods. It was held that the specification 
was defective, by reason of its not distinguishing 
what was old from what was new. " Every patentee," 
said Jervis, G. J., " must, in his specification, describe 
the nature of his invention in such a way as that 
those who read it with common, ordinary understand- 
ing, and fairly read it, may see and understand what 
is new and what is old " [Holmes v. London and N. W. 
Railway Co., Macr. P. C. 26). 

In the case of Foxwell v. Bostock (3 N. R. 546 ; 8. 0. 
10 L. T. N. s. 148) Lord Westhury, G., laid down the 
rule to be that in a patent for an improved arrange- 
ment or new combination of machinery, the specifica- 
tion must describe the improvement and define the 
novelty, otherwise and in a more specific form than by 
the general description of the entire machine. " On 
both principle and authority it is most necessary that 
the specification should ascertain the improvement. 
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when the patent is for an improved, that is, a new 
combination. At the date of this patent many machines 
for sewing and stitching by a needle and shuttle were 
known and used. If in that state of things a patent 
is taken out for an improved arrangement or combi- 
nation, the patentee is surely bound to show in what 
the improvement consists, and how it is to be effected. 
But this obligation is not discharged by a description 
of the entire machine which embodies, but does not 
distinguish the improvement, and thereby renders it 
undiscoverable, except upon a minute comparison and 
collation of all existing combinations with the new 
combination that is claimed. A specification so framed 
has the effect of concealing rather than of disclosing 
the invention." The plaintiff's counsel stated that the 
improvement consisted of an arrangement of three 
cams on one shaft, by the direct action of •which the 
three principal movements in a needle and shuttle ma- 
chine were effected. The plaintiff's evidence went to 
show that this arrangement formed the novelty and 
utility of the machine. " But this clear and simple 
statement is not to be found anywhere in the speci- 
fication. It is true that the cams and shafts are de- 
scribed indiscriminately with the rest of the machine 
in the specification, but there is nothing to indicate 
that it is this addition which constitutes the improved 
arrangement or the new combination." The specifi- 
cation was therefore held to be defective and the pa- 
tent invalid. 

The specification under a patent for certain improve- 
ments in valves or plugs described three things as the 
improvements for which the patent had been obtained, 
without claiming the combination. -Now, it appeared 
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that the three things separately considered were old, 
although the combination was new ; and it was argued 
that the specification was bad. The Court said they 
thought there was much weight in the objection to the 
validity of the specification ; but the question was not 
decided, because it did not arise upon the pleadings 
[Batsman and Moore v. Gray, Macr. P. C. 115); 

A patentee sometimes obtains a second patent fiar 
improvements upon an invention which formed the 
subject-matter of a previous patent, and the second 
specification usually refers to the first. Care should 
be taken in preparing the second specification to make 
it distinguish clearly the later improvements from the 
earlier invention ; for notwithstanding the case of 
Marmer v. Playne (11 East. 101), there is reason to 
suppose that unless it can be seen on reading the 
second instrument, after the expiration of the earlier 
patent, of what the later invention consists, as some- 
thing distinguishable from an old part, the second 
patent would be pronounced invalid. 

The fatal effect of ambiguous language in a speci- 
fication is illustrated by the case of Hastings v. Brown 
(17 Jur. 648 ; 8. C, 1 B. & B. 454). Charles Johnstone 
obtained the grant of a patent on the 21st December, 
] 844, for an invention of " certain improved arrange- 
ments for raising ships' anchors, and other purposes." 
The specification claimed as the invention "a cable 
holder to hold without slipping a chain cable of any 
size," but it could not be gathered from it whether 
the inventor claimed a cable holder to hold a chain 
cable of any one size, or to hold chain cables of diffe- 
rent sizes. Now, a cable holder to hold a chain cable 
of any one size was already known at the date of the 
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patent. "The patentee/' said Lord Campbell, when 
the case was argued before the Court of Q. B., on a 
motion to enter a nonsuit, "ought to state distinctly 
in his specification what is his invention, and to de- 
scribe the limits within which he is to enjoy a mono- 
poly. That is not done in this case with respect to 
the nature of the cable holder. What is claimed [in 
the pleadings] is a right to construct a capstan which 
will raise chain cables of different dimensions. Does 
the plaintiff disclose in his specification that he claims 
that invention ? If it is only claimed with regard to 
one cable, then there is no infringement of the pa- 
tent. The vice of the specification is, that it is quite 
equivocal what the claim is. - There is nothing in the 
title which at all assists us ; and when we look to the 
description in the specification, which speaks of ' a 
chain cable of any size,' I think that the proper con- 
struction to be put upon the words is that they mean 
' one chain cable.' At all events, they are capable of 
that meaning ;. and if the specification is equivocal, it 
is bad." The rule for a nonsuit was accordingly made 
absolute. 

The specification under a patent for certain methods 
of making cements, described a method of making 
cement from gypsum, in the course of which an alkah, 
neutralized by an acid, was directed to be used ; sul- 
phuric acid and potash being stated to be the best acid 
and alkali for the purpose. Another method for 
making cement from limestone and chalk was then 
described, and consisted also in the use of alkali, neu- 
traUzed by an acid. An action was brought for an 
infringement of this patent. The infringement com- 
plained of was the use of borax in making cement. 
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borax being composed of an acid (boracic acid) and an 
alkali (soda). The patentee, bowever, failed, on ac- 
count of his defective specification. If he confined 
himself to sulphuric acid and potash, then the defen- 
dant was not liable, seeing that he had used neither ; 
if he claimed the use of all acids and alkalis, his claim 
was bad, because it was proved that there are some 
acids and alkalis which would not answer the purpose ; 
and if he claimed only those acids and alkalis which 
were proper and suitable, he was bound to state what 
they were, otherwise experiments would have been 
necessary to discover what were suitable and what were 
not. {Stevens v. Keating, 2 W. P. C. 194.) See also 
MuntzY. Foster (2 W. P. 0. 109). 

Hills, in the specification under his patent for the 
purification of gas, claimed the use of "hydrated or 
precipitated oxides of iron." Now, if this meant all 
hydrated oxides of iron, the claim would have been too 
large, inasmuch as some of them would not effect the 
purpose, and the defendant, in an action for an in- 
fringement of the patent, argued that this was the 
meaning. The Court of Exchequer, however, although 
admitting that the language was not accurate, held, 
in their desire to uphold the specification, that the 
patentee meant to refer to such hydrated oxides as 
were precipitated {Hills v. London Gas Light Co., 5 
Hurlst. &Norm. 368). 

If the specification contains language calculated to 
mislead as to an important part of the patented pro- 
cess, as where it contains positive misdirections as 
to the mode of operating, the patent will likewise be 
void. 

On the trial of Palmer v. Wagstaff (Newton^s Lond. 
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Jour. vol. 43 J p. 131), in an action brought by a 
candle manufacturer for an infringement of a patent 
for improvements in the manufacture of candles, it 
was alleged that the specification contained a . positive 
misdirection as to the position in which the wicks were 
to be placed in the process of manufacture. The ob- 
ject proposed was the production of a candle requiring 
no snuffing, by using two or more plaited wicks, 
arranged in such a manner that they would separate 
and bend outwards as the candle was burned. Now, 
it was shown that if the directions of the specification 
were followed, the candle would require lighting at 
the bottom, instead of the top. If lighted at the top, 
the wicks converged, instead of diverging, and pro- 
duced a long snuff. The judge [Pollock, 0. B.) told 
the jury that this was a serious mistake, and though 
the verdict was given against the plaintiff upon other 
points than those connected with the validity of the 
specification, there is reason to suppose that this in- 
strument could not have been supported. See also 
Savory v. Price (1 Ey. and Moo. 1); BicJcford v. Shelves 
(W. P. C. 1. 218); Bim^souY. Solliday (18 W. E. 677). 

It has also been decided, that if two methods of 
doing a thing are described in the specification, and 
by one of these it cannot be done, the specification 
is bad. {The Queen v. Gutler, Macr. P. C. 137.) 

Medlock's specification of his iavention for making 
red and purple dyes from aniline commenced the de- 
scription of the process thus, " I mix aniline with dry 
arsenic acid and allow the mixture to stand for some 
time, or I accelerate the operation by heating it to or 
near its boihng point until it assumes a rich purple 
colour, and then I mix it with boiling water and allow 
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it to cool : when cold it is filtered and decanted." The 
Lord Chancellor {Lord Westhury) on the construction 
of the whole specification held that two processes, a 
hot and a cold process, were described, and as it was 
proved that only the hot process was effective, his 
lordship held the specification bad and the patent con- 
sequently invalid. It was urged that every person 
well informed on the subject could see that the cold 
process was ineffective, but " this," said his lordship, 
" would be to correct the specification by the superior 
intelligence of the reader." [Simpson v. Holliday, 13 
W. R. 577.) 

In Booth r.Kennard (2 H. & N. 84), an action brought 
for the infringement of a patent for improvements 
in the manufacture of gas, the specification was held 
bad, because it claimed generally the exclusive privi- 
lege of making oil directly from oleaginous seeds ; and, 
instead of describing particularly how this was to be 
done, only stated that the mode of using the materials 
might be " the same as in the apparatus used in the 
ordinary mode of making gas from coal." The Couit 
deemed such a description too vague and general, 
when coupled with a sweeping claim like that above 
mentioned. And the Court came the more readily to 
this conclusion, when it appeared that the principle or 
leading idea of the alleged iuvention was not new. 

Then as to the general tenor of the specification, the 
language must be clear and precise ; the explanation 
must be intelligible to a person of ordinary skill and 
ability, acquainted with the particular subject; and 
the directions such that, by pursuing them, he would 
produce without difficulty the result which the pa- 
tentee describes. (Tiiidal, G. J., in Oihson v. Brand, 
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W. P. G. 1. 631.) Lyndhurst, L. C, said, in Sturtz v. 
Be La, Bue (W. P. C. 1. 83), that the specification 
must describe the invention in such, a way, that a 
person of ordinary skill in the trade should be able to 
carry on the process. And Lord DenTrum, in Bickford 
V. SJcewes (W. P. 0. 1. 218), said that the specifica- 
tion is addressed, not to persons entirely ignorant of 
the subject-matter, but to artists of competent skill in 
that branch of manufactures to which it relates. The 
persons whom the specification ought to be designed 
for are persons of ordinary skill and ability ; not those 
of special and unusual practice, knowledge, and ca- 
pacity; not persons at the head of their profession. 
{Morgan Y. Seaward, W. P. C. 1. 178; Neilson v. Har- 
ford, W. P. C. 1. 371; HouseUll Co. v. Neilson, W. P. 
C. ]. 692.) 

But when placed in the hands of a person of or- 
dinary skill and intelligence, the specification must be 
able to show him how the invention is to be carried 
into efiect without farther assistance, and without 
needing corrections or fresh invention on his part. 
There must be no necessity to try experiments in order 
to accomplish the end promised by the patentee. In 
The King v. ArhwrigU (W. P. C. 1. 66), Buller, B., 
said that the specification must be such that mechanical 
men of common understanding (the validity of a pa- 
tent for a machine being in dispute) must be able to 
make the machine by following its directions, without 
any new additions or inventions of their own. And 
Parhe, B., in Neilson v. Harford (W. P. C. 1. 371), said 
that to be valid, a specification should be such as, if 
fairly followed out by a competent workman, without 
addition or invention, would produce the machine for 
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whicli tlie patent is taken out. It had been previously 
laid down in The King v. Wheeler (2 B. & Aid. 349), 
that a specification wMch castfe upon the public the 
expense and labour of experiments and trial is un- 
doubtedly bad. It would, however, seem, that if any 
degree of benefit can be produced by complying with 
the directions of the specification, and without having 
recourse to experiments, that would be sufficient to 
save the patent ; it is not necessary that the maximum 
degree of benefit should be produced (W. P. C. 1. 
318). In an action for infringing a patent for an im- 
proved mode of paving streets with blocks, so shaped 
that each side of a block was bevelled both inwards 
and outwards, it was objected by the defendant that 
the specification gave no direction as to the angle at 
which the bevels were to be made. The judge who 
tried the case {Lord Ahinger) told the jury, that if any 
angle would be of some use, the specification was 
good; but if some particular angle was essential, then, 
as the specification left that to be discovered by ex- 
periment, it was deficient and bad {Macnainara v. 
Hulse, W. P. C. 2. 129). But Mr. Justice Bayley said 
(in the case of Crompton v. Ibbotson, 1 Carp. Rep. 462), 
that a patentee, knowing that given materials will not 
answer the purpose, is bound so to word his specifi- 
cation as to prevent others from trying experiments on 
that which he knows will not answer. In this case 
a patent for an improved method of dyeing and finish- 
ing paper came into question; the specification de- 
scribed the paper as being conducted to a heated 
cylinder by means of cloth, " which cloth may be made 
of any suitable material, but I prefer it to be made of 
linen warp and woollen weft." Now the patentee had 
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ascertained from repeated trials that no other sub- 
stance would answer the purpose. It was held that 
the public had not the full benefit of the inventor's 
discovery, and persons misled by the specification 
might be induced to make experiments which the pa- 
tentee knew would fail. This, however, must be con- 
sidered an extreme case. 

In connection with this subject the following ob- 
servations of Lord Westhury, C, are worthy of atten- 
tion, "When it is stated that an error in a specification 
which any workman of ordinary ' skill and experience 
would perceive and correct will not vitiate a patent, it 
must be understood of errors which appear on the face 
of the specification or the drawings it refers to, or 
which would be at once discovered and corrected in 
following out the instructions given for any process or 
manufacture, and the reason is, because such errors 
cannot possibly mislead. But the proposition is not 
a correct statement of the law if applied to errors 
which are discoverable only by experiment and further 
inquiry. Neither is the proposition true of an er- 
roneous statement in a specification amounting to a 
false suggestion, even though the error would be at 
once observed by a workman possessed of ordinary 
knowledge of the subject. For example, if a specifi- 
cation describes several processes or several combina- 
tions of machinery, and affirms that such will produce 
a certain result which is the object of the patent, and 
some One of the processes or combinations is wholly 
inefiectual and useless, the patent will be bad although 
the mistake committed by the patentee may be such 
as would at once be observed by an ordinary work- 
man." [Simpson v. Holliday, 13 W. R. 577.) 
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It may be inferred from the case of Huddart v. 
Gh-imshaiv (W. P. 0. 1. 85), that the assertion in the 
specification of something being important, when in 
point of fact it is not, will vitiate the patent, be- 
cause there is evidence of an attempt- to deceive. 
In Turner v. Winter (W. P. 0. 1. 80), Ashiirst, J., said 
that if there is any unnecessary ambiguity affectedly 
introduced into the specification, or anything which 
tends to mislead the public, the patent is void. And 
it was laid down in GaUoway v. Bleaden (W. P. C. 1. 
524), that if there is a want of clearness in the speci- 
fication, so that the public cannot afterwards avail 
themselves of the invention, much more if there is any 
studied ambiguity in it, so as to conceal the invention 
from the public, no doubt the patent would be com- 
pletely void. Again, if anything is said to be imma- 
terial which is in reality material, this will be a fatal 
defect. Thus in Neilsmi v. Harford (W. P. C. 1. 313), 
Parlte, B., said, " The patentee states that the size 
and form of the vessel in which the air is heated, pre- 
vious to its being driven into the furnace, are imma- 
terial. Now, my strong opinion is th,at the clause is 
an incorrect statement and that, being untrue, vitiates 
the specification, and prevents the patent from being 
a good patent." See also Simpson v. Holliday (13 
W. R. 577). 

Simple mistakes, being merely words used in an in- 
accurate sense, which words are often used, and are 
explained by the context, or by the drawings annexed, 
will not avoid the patent. Thus, in Bloxam v. Elsee 
(1 Carp. Eep. 439), the specification made use of the 
expressions, vis de pression, vis de repidsion, and vis 3p, 
reaction, for different screws j but the context and the 
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drawings showed what was meantj and the objection 
taken on this ground was not sustained. In another 
specification the word " discolour " was used, with the 
meaning " discharge the colour." This, though a mis- 
take in translating the French word " decolorer," was 
held not important enough to vitiate the instrument. 
A court of law will not insist upon accuracy in 
minute and unimportant matters ; it will not insist 
upon strict logical correctness; it will overlook such 
evident errors as the mention of " imponderable sub- 
stances." [Pollock, G. B., in Tetley v. Easton, at Nisi 
Prius, Newton^s Lond. Jour. vol. 42. p. 58.) All it 
requires is, that the patentee shall make his meaning 
clear, and that his language shall be intelligible to the 
persons to whom it is addressed. 

It may here be remarked, that where there is doubt 
as to the meaning of particular expressions, and there 
is some question for the jury, competent persons may 
be called for the purpose of explaining the matter; 
but evidence is not admissible to explain or alter the 
plain and precise words of a specification, or to correct 
mistakes in it. [Neilson v. Harford, W. P- C. 1. 313.) 
In Mliot V. Turner (2 C. B. 446), it was held that 
the words of a specification are to be construed ac- 
cording to their ordinary and proper meaning, unless 
there be something in the context (which may be ex- 
plained by evidence) to show that a different construc- 
tion ought to prevail. Of course it is allowable to call 
persons of skill in the department of practical art to 
which the invention belongs, for the purpose of saying 
whether or not they understand the specification, and 
whether or not they could execute its directions, so as 
to produce a useful result. The persons composing 
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juries are drawn indiscriminately from the general 
public, and it cannot be expected that they should of 
their own knowledge be competent to say whether the 
specification is one that fulfils its chief object, — that 
of instructing artists or workmen of ordinary com- 
petency to execute the invention. Hence it obvious 
that in forming their opinion they ought to have the 
assistance of persons answering this description. See 
C. J. Tindal's remarks in Walton v. Potter (W. P. C. 
1. 695). 

It sometimes happens that, between the grant of 
letters patent and the filing of the specification, the 
patentee discovers that his original invention is capable 
of material improvement. The intervening period is 
allowed the patentee for the very purpose of perfecting 
his invention ; and therefore, if he fails to communicate 
to the public the best information he possesses at the 
time of filing the specification, it will be void. In 
Grossley v. Beverley (W. P. C. 1. 117), it was objected 
that the patentee had added something to the invention 
between these two periods ; but, said Bayley, J., " I 
think that if between taking out the patent and filing 
the specification the inventor makes discoveries which 
will enable it better to efiectuate the thing for which 
the patent was obtained, not only that he is at Hberty 
to introduce them into his patent, but that it is his 
bounden duty so to do, and that it is not sufiicient 
for him to communicate to the public the knowledge 
he has obtained before the specification." It must, 
however, be understood that the additions must strictly 
relate to the invention as it stood at the time of the 
grant of the patent. It is not competent for a pa- 
tentee to introduce ,new heads into the specification, 

K 2 
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or in any way to extend the subject-matter of the 
invention. {Orossley v. Potter, Mucr. F. C. 24-0.) And 
assignees of a patent should know that the specifica- 
tion itself is not conclusive evidence of the invention ; 
for the inventor may be called to state in court what 
his invention really was, and he may show that it 
was something different from that specified. {Bateman 
V. Gh-ay, Macr. P, C. Ill ; Grossley v. Potter, Macr. P. 
C. 255.) 

It is usual for a patentee to insert at the close of 
his specification certain clauses, which are known as 
" claims." The insertion of these claims is not insisted 
on by the law, but they offer an opportunity for the 
patentee to sum up his invention, and to set forth in 
a brief form what he considers the pith and essence 
of it. When the claims refer to the invention in very 
short terms, and introduce the words, " as hereinbefore 
described," this will render an examination of the 
previous description necessary, in order to ascertain 
what the invention really is. In drawing the clainas 
in a specification which refers to a machine or ap- 
paratus, consisting of many old and new parts, it is 
desirable to introduce a general claim to the entire 
machine as a combination, and then separate claims 
to the new parts. An observance of this rule will be 
attended with useful results, in case there should arise 
any necessity to disclaim part of the invention. Got- 
tenhami, L. C, said in Kay v. Marshall (W. P. C. 2. 
39), " The claim is not intended to aid the description, 
but to ascertain the extent of what is claimed as new. 
It is not to be looked to as the means of making a 
machine according to the patentee's improvements. 
If, therefore, the specification containing the descrip- 
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tion be sufficiently precise, it cannot be of any conse- 
quence tbat expressions are used in tbe claim which 
would be too general if they proposed to be part of 
the description." See also Lister v. Leather (3 Jur. 
N.s. 811 ; S.G.ia error, 8 B. & B. 1004). 

On the other hand, where the description in a spe- 
cification was in the first instance too general, but the 
inventor afterwards in describing his invention referred 
to certain figures in drawings annexed to the specifi- 
cation, and the claim was for the invention described 
with reference to those figures the specification was held 
sufficient. {Daw v. Mey, 14 W. E. 126.) See also Bus- 
sell V. Gowley (W. P. C. 1. 465). 

The following decisions have reference to the inter- 
pretation of " claims :" — Palmer v. Wagstaff (9 Exch. 
494) ; Macalpine v. Mangnall (3 C. B. 496) ; Temple- 
ton V. Macfarlane (1 H. L. C. 595) ; Sellers v. Dickin- 
son (5 Exch. 312) ; Seed v. Eiggins (8 H. L. C. 550) ; 
Thomas v. Foxwell (6 Jur. n.s. 271). 



The address of Mr. Baron Alderson to the jury, on 
the trial of the case of Morgan v. Seaward (W. P. C. 1. 
170), touches on so many of the preceding points, and 
is so full of instruction, that we shall place a large 
part of it before the reader. 

"Has Mr. Galloway (the patentee) sufficiently de- 
scribed the steam engine so ■ as to enable any one to 
know what he has invented, and so as to enable a 
workman of competent skiU to carry the invention 
into effect ? Mr. Justice Buller, in the case of The King 
V. Arhwright, lays down as the criterion,, that a man, 
to entitle himself to the benefit of a patent of mono- 
poly, must disclose his secret and specify his invention 
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in such a way, that others of the same trade, who a,r& 
artistSj may be taught to do the same thing for which 
the patent is g^ranted, by following the directions of 
the speciiication, without any new invention or addition 
of their own. That is reasonable and proper ; for peo- 
ple in trade ought to be told the manner in which the 
thing may be done in respect of which the patent is. 
granted. How ? Not by themselves becoming inven- 
tors of a method of carrying it into effect, but by fol- 
lowing the specification, without making a new inven- 
tion or making a,ny addition to the specification. If 
the invention can only be carried into effect by per- 
sons setting themselves a problem to solve, then they 
who solve the problem become the inventors of the 
method of solving it; and he who leaves persons to 
carry out Lis invention by means of that application of 
their understanding, does not teach them in his speci- 
fication that which, in order to entitle him to maintain 
his patent, he should teach them — the way of doing 
the thing — ^but sets them a problem which, being sug- 
gested to persons of skill, they may be able to solve. 
That is not the way in which a specification ought to 
be framed- It ought to be framed so as not to call on 
a person to have recourse to more than those ordinary 
means of knowledge — ^not invention — which a work- 
man of competent skill in his art and trade may be 
presumed to have. You may call upon him to exercise 
all the actual existing knowledge common to the trade, 
but you cannot call upon him to exercise anything 
more. You have no right to call upon him to tax 
his ingenuity or invention. Those are the criteria by 
which you ought to be governed ; and you should apply 
them without prejudice either one way or the other ; 
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for both parties stand, so far as this objection is con- 
cerned, on a footing of perfect equality. The public, 
on the one hand, have a right to expect that the spe- 
cification shall be fair, honest, open, and sufficient; 
and, on the other hand, the patentee should not be 
tripped up by captious objections which do not go to 
the merits of the specification. Now, applying those 
criteria to the evidence in the cause, if you shall think 
that this invention has been so specified that any com- 
petent engineer, having the ordinary knowledge which 
competent engineers possess, could carry it into efiect 
by the application of his skill, and the use of his pre- 
vious knowledge, without any inventions on his part, 
and that he could do it in the manner described in the 
specification, and from the information disclosed in the 
specification, then the specification would be sufficient. 
If, on the other hand, you think that engineers of ordi- 
nary and competent skill would have to set themselves 
a problem to solve, and would have to solve that pro- 
blem before they could do it, then the specification 
would be bad. 

" Further, if a patentee is acquainted with any par- 
ticular mode by which his invention may be most con- 
veniently carried into efiect, he ought to state it in his 
specification. . . . The specification must not merely 
suggest something that will set the mind of an inge- 
nious man at work, but it must actually and plainly 
set forth what the invention is, and how it is to be 
carried into effect, so as to save a party the ^rouble of 
making experiments and trials. The Court, in the case 
of The King v. Wheelm', said that a specification that 
casts upon the public the expense and labour of ex- 
periments and trials is undoubtedly bad. Here, in 
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this case, the defendants take that line of argument : 
they say that experiments and trials are necessary. If 
it be said that all these matters will be well or easily 
known to a person of competent skill (and to such only 
the patentee may be allowed to address himself), tlien 
the invention will not in reality hare give^n any useful 
or valuable information to the public, 

" Now let us apply the principle of that case to the 
present, and see whether or not the patentee here has 
given that full information by the specification and 
drawing which, being addressed to persons of compe- 
tent skill and knowledge, would enable tkem, from 
that specification and drawing, to carry the invention 
into effect. On that subject there is, undoubtedly, 
contradictory evidence ; but you see a specification is 
addressed to all the world, and therefore all the world 
— at least those possessed of a competent skill — ought 
to be able to construct the machine by following that 
specification. It is not fair to you or to me, if we be 
less inventive than our neighbours, that we should be 
prevented from constructing these machines by rea- 
son of the specification not giving a clear exposition of 
the way in which it is to be done. In the case of the 
steam-engine, there was put in on the part of the 
defendants a model, made, it was said, according to 
the specification, which model would not work. The 
model was a copy of the drawing, and would not work 
because one part happened to be a little too small, 
whereas if it had been a little larger it would have 
worked. Now, a workman of ordinary skill, when told 
to put two things together so that they should move, 
would, of course, by the ordinary skill and knowledge 
he possesses, make them of sufiicient size to move. 
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Then he would have to bring to his assistance his 
knowledge that the size of the parts is material to the 
working of the machine. That is within the ordinary 
knowledge of every workman. He says — ' I see this 
will not work because it is too small;' and then he 
makes it a little larger^ and finds it will work. What 
is required is, that the specification should be such as 
to enable a workman of ordinary skill to make the ma- 
chine. With respect to that, therefore, I do not ap- 
prehend you will feel much difficulty, but with respect 
to the other there is a good deal more difiiculty.'' 

The second invention to which the learned judge 
proceeded to refer consisted, so far as it is now neces- 
sary to notice, in an improvement on paddle-wheels 
for propelling vessels, whereby, it was said, the float- 
boards or paddles would enter and come out of the 
water at positions the best adapted for giving full effect 
to the power applied. Connecting-rods were attached 
at one of their ends to the bent stems of the float- 
boards, and at the other to the disc. " The only ob- 
servation" (continued the judge) "is, that he gives 
no dimensions. He fixes no points either for the cen- 
tre of the eccentric or for the crank to which the 
eccentric centre is attached. Therefore, if those can 
only be ascertained by experiments subsequently to be 
made, then the specification is bad. The whole, in 
some degree, turns upon the length of the rods and 
the position of the centre of the eccentric. . . . Now, 
you cannot treat the actual picture which is given in 
the drawing as any guide to the particular angle or to 
the particular position of the eccentric; and for this 
simple reason — ff that were the criterion, then the sub- 
stance of the invention would be the particular angle 
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contained in the particular drawing : and in order to 
show an infringement, they ought to have shown that 
Mr. Seaward' s wheel entered the water at the same 
angle as the angle described by the drawing; and, 
therefore, in that case, you would be bo and to find the 
first issue for the defendant, viz. that there was an 
infringement. If, however, you treat the drawing as 
only an illustration of the invention, and not as con- 
fining the .invention to the particular angle there de- 
scribed, then you ought to find in the specification 
some directions which should enable you to construct 
the machine in a new form; or you ought to be sa- 
tisfied that without any instructions a workman of 
ordinary and competent skill and knowledge would 
be able to do it. Mr. Brunei says, ' I have read the 
specification, and I think I could construct by it a 
machine at any required angle without difiiculty.' But 
whether Mr. Brunei could do it or not is not the point. 
I dare say, Mr. Brunei, the inventor of the block ma- 
chinery, could invent anything of the sort the moment 
it was suggested to him ; but that is not the criterion. 
The question is, whether a man of ordinary knowledge 
and skill, bringing that ordinary knowledge and skill 
to bear upon the subject, would be able to do it. The 
evidence of Mr. Park is much more material. He 
says, ' I could, without any difficulty, make the machine 
so that the paddles could enter the water at any angle.' 
He prepared the models which have been used. Now 
the criterion is, whether at the time the specification 
was introduced into the world Mr. Park would have 
been able to construct the machine with his ordinary 
skill and knowledge, without the peculiar knowledge 
be has since obtained upon the subject, from being 
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employed to make the models for Mr. Morgan; be- 
cause it would not be at all fair to allow your verdict 
to be influenced by knowledge so acquired. But he 
says, with his ordinary knowledge and skill he could, 
without difficulty, construct a wheel so that the paddles 
should enter the water at any angle. He says, if the 
diameter of the wheel is given, which it is fair should 
be given, and the immersion of the float, and that is 
also fair to be given, he could do it. Those are rea- 
sonable data for him to require ; and if with his ordi- 
nary skill and knowledge, and without that peculiar 
knowledge which he has obtained in consequence of 
his connection with the plaintiff and with his cause, he 
could do it, that would be evidence on which you would 
be entitled to place reliance. Then he tells you hov/ 
he could do it. Now, I do think it would have been a 
vast deal better if the specification had given us the 
same information, for that is what a specification ought 
to do. 

" The specification ought to contain a full descrip- 
tion of the way in which it is to be done. The ques- 
tion really is, whether, upon the whole evidence, you 
are of opinion that the specification does fairly and 
fully and properly give to the public that iaformation 
which the public are entitled to receive, that is to say, 
whether it tells them, without having recourse to ex- 
periments, how to do it, or w;hether it even tells them 
what is the course their experiments ought to take — 
to what point their examinations and experiments 
should be directed. He says he could do it with the 
skill he possesses ; and he has described the manner 
in which he proposes to do it. He says, ' I have seen 
this drawing.' Then he produces a drawing, and he 
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says, ' This represents my plan of drawing it. An 
engineer of competent skill would have no difficulty 
ia doing it.' His doing it himself I do not consider 
so material ; but he says any engineer of competent 
skill would have no difficulty in doing it. That is 
material. 

" Then when that drawing was shown^ some of the 
gentlemen appearing on behalf of the defendants drew 
an angle upon it as the angle of entering, and asked 
him how that could be done. No doubt his principle 
would enable him to work out any angle ; but there is 
a set of angles which would cause the centre of the 
eccentric to go beyond the wheel itself, which, there- 
fore, it is impossible to carry iuto effect; but those 
angles are such as would not be required in ordinary 
practice by any persons. You should discard on both 
sides all exaggerated cases, and look to the substance 
of the thing. If you think in substance that the in- 
formation really communicated would be enough ia 
all ordinary cases, or in such cases as are likely to 
occur, then that would do; but if it is not a clear 
statement, and if it does not give such information as 
wiU render it unnecessary for parties to make experi- 
ments, then the specification would, in that respect, 
be insufficient. It is most important that patentees 
should be taught that they are bound to set out fuUy 
and fairly what their invention is; for, suppose a 
person were to make an invention, and get a right of 
making it for fourteen years, to the exclusion of all 
other persons, it would be a very great hardship upon 
the public if he were allowed to state his specification 
in such a way that, at the expiration of the term of his 
patent, he might laugh at the public, and say, ' I have 
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had the benefit of my patent for fourteen years, but 
youj the public, shall not now carry my invention into 
effect, for I have not shown you how it is to be done ; 
I have got my secret, and I will keep it.' . . . Mr. 
Morgan, in practice, makes his rods of different lengths; 
and he must necessarily do that in order that the floats 
may follow at the same angle as the driving float enters 
the water. If so, he should have said in his specifica- 
tion, ' I make my rods of difierent lengths, in order 
that the rest of my floats may enter at the same angle ; 
and the way to do that is so and so.' Or he might 
have said, ' It may be determined so and so.' But the 
specification is totally silent on the subject. There- 
fore, a person reading the specification would never 
dream that the other floats must be governed by rods 
of unequalled length ; the least of all could he ascer- 
tain what their lengths should be until he had made 
experiments. Therefore it is contended that the speci- 
fication does not state, as it should have stated, the 
proper manner of doing it. He says, ' If they are 
made of equal lengths, though the governing rod 
would be, vertical at the time of entering, and three 
would be so when they arrived at the same spot, yet 
the fourth would not come vertical at the proper point, 
nor would the fifth, sixth, or seventh.' Then they would 
not accomplish that advantage which professes to be 
acquired. The patentee ought to state in his specifi- 
cation the precise way of doing it. If it cannot be 
completely done by following the specification, then a 
person will not infringe the patent by doing it. If this 
were an infringement, it would be an infringement to 
do that perfectly which, according to the specification, 
requires something else to be done to make it perfect. 
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If that be correct^ you would prevent a man from 
having a perfect engine. He says, ' Practically speak- 
ing, the difference in the length of the rods would not 
he very material, the difference being small.' But the 
whole question is small, therefore it ought to have been 
specified ; and if it could not be ascertained, it should 
have been so stated. Now, this is the part to which 
I was referring when I cited the case before Lord 
Mansfield; on the subject of the introduction of tallow, 
to enable the machine to work more smoothly. There 
it was held that the use of the tallow ought to have 
been stated in the specification. This small adjust- 
ment of these different lengths may have been made 
for the purpose of making the machine work more 
smoothly; if so, it is just as much necessary that it 
should have been so stated in the specification, as it 
was that tallow should have been mentioned. The true 
criterion is this : has the specification substantially 
complied with that which the public has a right to re- 
quire ? Has the patentee communicated to the public 
the manner of carrying his invention into effect ? If 
he has, and if he has given to the public all the know- 
ledge he had himself, he has done that which he ought 
to have done, and which the public has a right to require 
from him. . . . 

"The question on this part of the case resolves itself 
into this : Do the witnesses on the plaintiff's side 
satisfy you that the patentee has, in his specification, 
given to the public the means of making a machine 
which shall enter and leave the water at any angle that 
may be ordered ; that is, if a man ordered a machine 
at an angle likely to be required for entering and going 
out, and to be vertical at the bottom, could an ordinary 
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workman, with competent skill, execute that order by 
following the directions given in this speciiication ? If 
you think he could, then the specification would be 
sufficient. If, on the other hand, you think he would 
not be able to execute the order unless he sat down 
and taxed his invention to find out a method of doing 
that which has not been sufficiently described in the 
specification, then the specification would be bad." 
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CHAPTEE VII. 

THE LETTERS PATENT: THEIR DURATION AND EXTENT. 

The form in which letters patent are usually issued is 
given in the Appendix to this volume. On reference 
thereto, it will be seen that the Crown, with a super- 
abundance of words and formality, grants unto A.B., 
his executors, administrators, and assigns, especial 
licence, full power, sole privilege and authority, that 
he, the said A.B., his executors, &c., from time to time, 
and at aU times thereafter during the term of years 
thereinafter expressed (viz. fourteen years), shall and 
lawfully may make, use, exercise, and vend his inven- 
tion within the United Kingdom of Great Britain and 
Ireland, the Channel Islands, and Isle of Man, in such 
manner as to the said A.B., his executors, &c., shall in 
his or their discretion seem meet ; and that the said 
A.B., his executors, &c., shall have and enjoy the whole 
profit, benefit, commodity, and advantage from time 
to time coming, growing, accruing, and arising by 
reason of the said invention, for and during the term 
of years therein mentioned. Then " all and every 
person and persons, bodies politic and corporate, and 
all other our subjects whatsoever, of what estate, quality, 
degree, name, or condition soever they be," are strictly 
commanded not to infringe the patent. It is, however, 
provided that, if it shall be made to appear to the 
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Crown or the Privy Council that the grant is contrary 
to law, or prejudicial or inconvenient to the subjects of 
the realm in general, or that the invention is not a new 
invention as to the public use and exercise thereof 
within the United Kingdom, etc., or that the said 
A. B. is not the first and true inventor thereof within 
the realm, the patent shall be void. 

There are also other provisoes, the two most im- 
portant of which are — firstly, that declaring the grant 
to be void if the said A. B., his executors or adminis- 
trators, shall not particularly describe and ascertain 
the nature of the invention, and in what manner the 
same is to be performed, by an instrument in writing 
(to wit, the specification), under his or their hands 
and seals, and cause the same to be filed in the Great 
Seal Patent Ofiice within six calendar months next 
after the date of the letters patent * ; and, secondly, 
that which declares the patent to become void at the 
expiration of three years or seven years, in case the 
stamp duty of £50 is not paid to the Commissioners 
of Patents before the expiration of the third year, and 
the stamp duty of £100 before the expiration of the 
seventh year. 

The questions arising as to the novelty of the in- 
vention, and as to whether the patentee is the first 
and true inventor, have been considered in previous 
chapters, and those relating to the sufiiciency of the 
specification have also been considered. 

It has been recently decided by the Court of Queen's 
Bench in the important case of Feather v. The Queen 

* This proviso is modified to meet the case of a complete specification 
being filed, instead of a provisional specification, along with the petition and 
declaration. See the Form in the Appendix. 

I, 
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(Pract. Mecli. Jour., vol. 9. 2nd Ser. 321), that letters 
patent in the form aboye mentioned are not valid as 
against the Crown, and that the Crown is entitled, 
notwithstanding the grant, to use the invention without 
the assent of the patentee. 

The law officer has power, under the fifteenth section 
of the Patent Law Amendment Act, 1862, to direct all 
such restrictions, conditions, and provisoes, as he may 
deem usual and expedient or necessary, in pursuance 
of the provisions of the Act, to be inserted in the letters 
patent. Moreover, under the sixteenth section of the 
same Act, the Crown has power, by warrant under the 
sign-manual, to direct the law officer to withhold his 
warrant, or to direct that any letters patent for the- 
issuing whereof he may have issued a warrant shall 
not issue, or to direct the insertion in any letters patent 
of any restrictions, conditions, or provisoes which the 
Crown may think fit, in addition to or in substitution 
for any restrictions, conditions, or provisoes which 
would otherwise be inserted therein under the Act. Of 
course, these powers will only be exercised on very 
special occasions. 

By the 22nd Vict. c. 13, the Secretary of State for 
War is empowered to acquire by purchase or gift, the 
benefit of any inventions of improvements in munitions 
of war, and of any letters patent obtained for the same, 
and to prevent the disclosure of such inventions. (See 
the statute at length in the Appendix.) 

It is imperative that the patent should be issued 
during the continuance of the provisional protection, 
or the protection by reason of a deposit of a complete 
specification. The only exceptions allowed are — 
firstly, where the application to seal was made in due 
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time, and the sealing was delayed by reason of the 
delivery of notice of objection, or an application to the 
Lord Chancellor in relation to the sealing of the patent 
(15 & 16 Vict. c. 83, s. 20) ; secondly, where the de- 
lay in sealing has arisen from accident, and not from 
the wilful neglect or default of the applicant (16 & 17 
Vict. c. 115, s. 6) . The Chancellor, in either case, may 
extend the time for sealing, but not for longer than 
a month. The practice upon applications to extend 
the time is governed by the Chancellor's rule of the 
I7th July, 1854 — for which see the Appendix. 

In the case of the applicant dying during the con- 
tinuance of protection, whether under a provisional or 
complete specification, the patent may be issued to 
the executors or administrators during the continuance 
of such provisional or other protection, or at any time 
within three months after the death of the applicant 
(15 & 16 Vict. c. 83, s. 21). In this case a petition is 
presented to the Lord Chancellor, setting forth the 
facts, and requesting his order that the letters patent 
may issue to the executors or administrators. The 
petition must be supported by an affidavit verifying its 
allegations, and the probate or letters of administration 
must be produced. 

Letters patent are usually dated as of the day of the 
application for the same ; but the Lord Chancellor, or 
the law officer, has power to cause them to bear date 
as of the day of the Sealing, or of any other day 
between the day of the application or provisional 
registration, and the day of the sealing (15 & 16 
Vict. c. 83, s. 23). The term for which patents may 
be granted is limited, by the statute of James, to 
fourteen years, and it is usual to make the grant for 
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the whole of this term. The time runs from the day 
of the date of the patent, including that day ; for in- 
stance, a patent for fourteen years, dated 26th February, 
1825, was held to expire at twelve o'clock on the night 
of the 25th February, 1839 [Ttussell v. Ledsam, 14 
M. & W . 5 74) . In case clerical errors should have 
been made in letters patent, the Court of Chancery has 
power to correct them. {Be Nicheh' Patent, 4 Bea. 563.) 

The Patent Law Amendment Act, 1852, introduced 
new regulations as to the payment of fees and stamp- 
duties in respect of letters patent ; and instead of re- 
taining the old plan of making the whole expenses 
payable at the time of taking out the patent, the 
burden of them is now postponed to the eve of the 
expiration of the third and the seventh year after the 
date of the patent. This is a convenient arrangement 
for patentees, who, in place of paying a heavy sum for 
what may turn out an unremunerating invention, have 
now an opportunity of practically testing its commer- 
cial value before the heaviest part of the expense is 
incurred. In order to insure payment of the post- 
poned sums, the statute 1 6 Yict. c. 5, s. 2, enacts that 
all letters patent shall be made subject to the condition 
that the same shall be void at the ex:piration of three 
years and seven years, respectively, from the date 
thereof, unless there be paid, before the expiration of 
the said periods, the stamp-duties mentioned in the 
schedule of the Act ; and we have seen accordingly that 
such a clause is inserted in letters patent. 

It is a sufficient compliance with the statute. if the 
duty is paid on the third anniversary ol the date. Thus, 
where letters patent were dated on the 26th February, 
1855, and the three years' stamp-duty was paid on the 
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26tli of Februaryj 1858, it was held to have been paid 
iu due time. {Williams v. Nash, 28 Beav. 93.) 

With regard to letters patent, obtained in the United 
Kingdom, for foreign inventions patented abroad, the 
25th section of the Act of 1852 declares that they shall 
expire (whatever may be the term limited in such 
letters patent) at the expiration of the term during 
which the patent obtained abroad shall continue in 
force, or in case of several foreign patents at the ex- 
piration of the first. 

It was formerly the practice to issue separate letters 
patent for the three kingdoms, upon three separate 
apphcations of the inventor j but now, by the Act of 
1852, it is provided that letters patent shall extend to 
the whole of Great Britain and Ireland, the Channel 
Islands, and the Isle of Man ; and, iu case the Qaeen^s 
warrant shall so direct, such letters patent shall be 
made applicable to our colonies, or such of them as 
shall be mentioned iu the warrant. The letters patent 
thus granted are declared to be as vaHd and effectual 
throughout all the territories just mentioned, as the 
letters patent formerly granted were separately valid 
in the three kingdoms respectively. 

The Commissioners of Patents have, for some time 
past, fefiised to extend the grants to the coloniesj and 
our colonies are now gradually acquiring patent laws 
of their own. 

In case of the destruction or loss of letters patent, 
others of the like tenor and effect, and sealed and 
dated the same day, may be issued under the authority 
of the warrant, in pursuance of which the original 
letters patent were issued (15 & 16 Yict. c. 83, s. 
22). The practice is to present a petition to the Lord 
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Chancellor, setting forth the facts, accompanied by aii 
affidavit in support. The duplicate letters patent are 
impressed with a stamp of £5. 

As to the mode of applying for a prolongation of 
letters patent, and the principles which guide the Privy 
Council in deciding upon the application, we must 
refer the reader to a subsequent chapter. 
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CHAPTEE YIII. 



DISCLAIMERS. 



It has been already shown that a patent which includes 
two inventions, of which one is not new or not useful, 
is altogether invalid ; and that if the patent is confined 
to a single invention, any material part of which has 
either of these defects, the patent is likewise invalid. 
The fatal effect of an inconsistency between the title 
and the specification has also been pointed out. To 
remedy a law which in very many cases bore unjustly 
upon patentees, a clause was introduced into the Act 
6 & 6 Wm. lY. c. 83, by which a patentee is em- 
powered (by leave of the Attorney or Solicitor General, 
in case of an English patent; or of the Lord Advocate 
or the SoHcitor- General for Scotland, in case of a 
Scotch patent ; or of the Attorney or Solicitor General 
for Ireland, in case of an Irish patent, certified by his 
fiat and signature), to enter a disclaimer of either the 
title of the invention or of the specification, stating 
the reason for such disclaimer ; or with the like leave 
to enter a memorandum of any alteration in the title 
or specification (not being such disclaimer or alteration 
as shall extend the exclusive right granted by the said 
letters patent) ; and such disclaimer or memorandum 
being filed with the specification, is then to be deemed 
part of the letters patent, or of the specification, in all 
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courts. It is, however, expressly provided that the 
disclaimer, or memorandum of alteration, shall not be 
receivable in evidence in any action or suit pending at 
the time it was filed, except in a proceeding by scire 
facias. 

The effect of this clause has been to checkthe bring- 
ing of the action of scire facias to repeal patents, 
except where the vice complained of goes to the essence 
of the invention, and to every part of it. The patentee 
being enabled not only to amend the title and specifi- 
cation by disclaimer, but to put his disclaimer in evi- 
dence at the trial, it may be that the prosecutor^ s case 
will be altogether cut away from him. In such event 
he may be called upon to pay the patentee's costs, the 
payment of such costs being the condition of the bond 
given by him at the commencement of the suit, in 
case the patent shall not be cancelled by means of the 
writ of scire facias, or proceedings thereunder. Leave 
to put the bond in suit must, however, be first obtained 
from the Master of the Rolls or the Attorney- General; 
and neither functionary is likely to grant such leave, 
when the prosecutoi* stayed his proceedings as soon as 
he received notice of the disclaimer by which the inva- 
lidity of a patent was cured. See what fell from the 
judges in The Queen v. Mill (10 C. B. 879.) 

It might have been considered as authoritatively 
decided, prior to the passing of the Patent Law Amend- 
ment Act, 1852 — 1st, That a disclaimer could be given 
in evidence in an action brought for an infringement 
committed previous to the filing of the disclaimer ; that 
is to say, at a time when the patent was invalid, when 
the action was commenced after the filing. And, 2nd, 
that a disclaimer might be given in evidence in a pro- 
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ceeding by scire facias, wKetlier it was filed before or 
after tbe issue of the writ. However^ as two courts of 
equivalent authority had given adverse decisions upon 
one of these questionSj the legislature thought proper 
to interpose. By the 39th section of the Patent Law 
Amendment Aot^ 1852^ the provisions of the 5 & 6 
Wm. IV. c. 83, and of 7 & 8 Yict. c. 69, as to dis- 
claimers and memoranda of alteration, are directed to 
apply to patents under that Act. The same section 
declares that no action shall be brought upon any 
letters patent which, or the specification of which, has 
been altered by disclaimer or memorandum, in respect 
of any infringement committed prior to the filing of 
the disclaimer or memorandum, without the express 
permission of the law officer. It is further declared, 
that the fifing of any disclaimer or memorandum of 
alteration, in pursuance of the law oflacer's leave, shall, 
■except in cases of fraud, be conclusive as to the right 
of the party to enter such disclaimer and memorandum. 
The judges of the Court of Queen's Bench having 
decided, in the case of Holmes v. London and Nortli- 
Western Railivay Company, that a patent for an im- 
proved turn-table for railway purposes was invalid, 
because the patentee had not limited his claims to the 
combination of the parts of the machine, but had de- 
scribed, and was therefore considered to have claimed, 
the several parts, some of which were old, the assignee 
of the patent applied to the Solicitor- General for leave 
to enter a disclaimer of the separate parts of the turn- 
table, so as to confine the claim of invention to the 
combination of parts forming the whole apparatus. The 
Solicitor- General (1853), after hearing counsel in op- 
position, as well as for the applicant, granted the leave 
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sought for, upon the terms of the applicant undertak- 
ing not to bring or prosecute any action or suit against 
certain parties^ in respect of any turn-tables made or 
used by them before the date of the disclaimer. (Maor. 
P. 0. 31.) See also, in the matter of Smith's patent 
(Macr. P. 0. 232). 

The principle of the above cases has lately received 
considerable extension in Be Medloch's patent, the facts 
of which are stated in an article in Newton's Lond. Jour, 
vol. 22j N. s. 69. This was an application for leave to 
enter a disclaimer of a patent for preparing a red or pur- 
ple dye by treating aniline with dry arsenic acid. The 
patent had been the subject of considerable litigation, 
which had resulted in its being declared invalid on the 
ground that two alternative processes were described 
in the specification, of which confessedly only one 
would answer (see Simpson v. Holliday, 13 W. E. 577, 
cited ante, p. 125). The present appHcation was op- 
posed by several chemical manufacturers, several of 
whom had been defendants in the various suits insti- 
tuted by the owners of the patent. After hearing 
counsel on both sides, GolKer, S. 0., granted the leave 
sought for, but only on the terms that the applicants 
should bring no action against the opposers "for any 
infringement of the patent by the use or continued 
use, during the continuance of the patent, of any pro- 
cesses for manufacturing red and purple dyes in use 
by them at the pi'osent time." The applicants refused 
to accept this condition, and the Solicitor- General con- 
sequently disallowed the disclaimer. 

The law officer, however, will not always insist upon 
the patentee giving an undertaking of this nature. He 
may think it right that the past infringement of the 
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patent should be paid for. {Be Lucas's Patent, Macr. 
P. 0. 234.) 

In the matter of Bateman and Moore's patent (Macr. 
P. 0. 116), an application was made (1854) to Bethell, 
8. G., for leave to alter the specification, so as to make 
it disclaim all the parts of the invention, and claim 
only the combiriation. The SoHcitor-General said, that 
he should require to see from the specification itself 
that it had not been intended to claim the separate 
parts, but their combination only. Finding some in- 
dication of an intention to claim the apparatus as a 
whole, he gave the patentees permission to reject cer- 
tain words in the claiming part of the specification 
which were inconsistent with such ,a construction. 
When some distinct and separate part of the invention 
is clearly old or useless, then there is no difiiculty in 
excising it from the specification by a disclaimer. But 
where this is not the case, the entry of a disclaimer 
before a trial at law is a matter of doubtful policy. In 
the reported cases of the allowance of disclaimers, trials 
at law had previously taken place, wherein the diffi- 
clilties and objections to be obviated had been pointed 
out. 

Every disclaimer which will have the effect of extend- 
ing the exclusive right granted by the patent will be 
void by the language of the Act. For example, if the 
specification showed that the parts were clairned, and 
not their combination, then a disclaimer which sought 
to reject the parts, and to insert a claim for the com- 
bination alone, would be bad, inasmuch as this would 
be an attempt to extend the original privileges of the 
patent. The operation of a disclaimer was considered 
in the case of 8eed v. Higgins [8 E. & B. 755). The 
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patentee described in his specification, and illustrated 
by drawings, some machinery for preparing cotton, and 
after saying that the apparatus so described repre- 
sented one particular and practicable mode of carrying 
out the invention he proceeded to state that he did 
not intend to confine himself to this particular method, 
but claimed as his invention the application of the law 
or principle of centrifugal force for a certain purpose. 
He afterwards disclaimed his claim, to the application 
of the law or principle, except only the application of 
centrifugal force acting in a certain manner as de- 
scribed in the specification.' This was held to be a 
limitation of his claim to the particular apparatus de- 
scribed, whereby the principle was applied in a certain 
way, and afforded no ground for contending that the 
disclaimer described a different invention from that 
described in the specification. This view was also 
taken on appeal by the Court of Exchequer Chamber 
(8 E. & B. 771) and by the House of Lords (8 H. L. 
C. 550). But in the case of Ralston v. Smith (11 -0. B. 
N. s. 471) it was decided by the Court of Exchequer 
Chamber, and afterwards by the House of Lords (13 
L. T. N. s. 1), that a disclaimer is bad which is in efiect 
an attempt to turn a specification for an impracticable 
generality into a grant for a specific process, comprised 
within the generality in one sense, but not to be dis- 
covered there without going through the same course 
©f experiment which led to the discovery of the specific 
process in the disclaimer. 

By the fifth section of the 7 and 8 Vict. c. 69, the 

right to enter a disclaimer or to amend is given to an 

. assignee who has acquired the whole interest in the 

patent. When the patentee has assigned part of his 
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interest only, the patentee and assignee must join in 
making any disclaimer or alteration. 

Under the language of that part of the section which 
enacts that "■ no objection shall be made, in any pro- 
ceeding whatsoever, on the ground that the party 
making such disclaimer or memorandum of alteration 
had not such authority in that behalf," it was held that 
the disclaimer of a patentee who had assigned all his 
interest in the patent could not be objected to [Wal- 
Ungton v. Dale, 7 Exch., 888). Mere clerical errors 
may be amended by the order of the Lord Chancellor 
or Master of the EoUs without the necessity of filing 
a memorandum of alteration {Re Sharp's Patent, 3 
Beav. 245 ; Be Redmund, 5 Eiiss. 44 ; Re Rtibery's Pa- 
tent, W. P. C. 1. 649 ; Re Dismore, 18 Beav. 538). 

The M. R. refused to cancel a memorandum of altera- 
tion made under 6 and 6 Wm. TV. c. 83, when appli- 
cation was made to him for that purpose, on the ground 
that it extended the patentee's privilege, and infringed 
the petitioner's patent rights, for he held he had no 
jurisdiction [Re Sharp's Patent, 3 Beav. 245). 

The application for leave to enter a disclaimer or 
memorandum of alteration, with respect to patents 
granted subsequent to the Amendment Act of 1852, 
must be made at the Patent Commissioners' OflSce, 
and it is then referred to the proper law officer. The 
petition must be impressed with the stamp of £5. Per- 
sons having adverse interests may lodge caveats (re- 
quiring a £2 stamp) at the office,- and they are then 
entitled to notice when the application is heard by the 
law officer. Leave having been obtained, and the law 
officer's fiat issued, the disclaimer or memorandum of 
alteration is simply filed at the office, no enrolling be- 
ing now required. 
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There appears to be no appeal from the decision of 
the law officer granting or refusing leave to file a dis- 
claimer. In the case of Medlock's patent cited above 
(p. 154) the owners of the patent, after the SoUcitor- 
General had refused his fiat, presented a petition to the 
Commissioners of Patents, submitting that the law 
ofiicer having once granted his fiat it could not be re- 
called, and praying that the disclaimer and fiat might 
be filed, so that the validity of the conditions imposed 
might be tried in a court of law, or that the disclaimer 
might be referred to the Commissioners of Patents, or 
that the Commissioners would require a fuller state- 
ment of the case,, and that the petitioners might be heard 
before them. The petition was, however, returned, 
endorsed with the word " refused." (Newton's Lond. 
Jour., vol. 22. N. s. 70, 71.) 
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CHAPTEE IX. 

CONFIRMATION OF lETTEES PATENT. 

It sometimeB happens that a patentee^ who, when he 
applied for his letters patent^ believed himself to be 
the first and original inventor of that for which he ob- 
tained the patent, afterwards discovers that some other 
person had invented or used the same invention, or 
part thereof, before the date of his patent, although it 
had not been publicly and generally used. Previous 
to the passing of the 5 & 6 Wm. IV. c. 83, such a 
patentee was in an unfortunate position, for his patent 
was altogether invalid. But the second section of that 
Act enacts, that if in any suit or action it shall be 
proved, or specially found by the jury, that any 
patentee was not the first inventor of the invention 
patented, or of some part thereof, by reason of some 
other person having invented or used the same before 
the date of the patent, or if such patentee or his assigns 
shall discover that some other person had, unknown to 
such patentee, so invented or used the same, it shall be 
lawful for such patentee or his assigns to petition the 
Queen in Council to confirm his patent, or to grant a 
new patent ; and the Judicial Committee of the Privy 
Council being satisfied that such patentee believed 
himself to be the first and original inventor, and being 
satisfied that such invention, or part thereof, had not 
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been publicly and generally used before tbe date of the 
patent^ may report to the Queen their opinion that the 
prayer of the petition ought to be complied with, where- 
upon the Queen may, if she think fit, grant such prayer. 
The provisions of this Act are made applicable to the 
patents granted under the Patent Law Amendment 
Act, 1852 (see sect. 40.) 

If the petitioner knows the name of the person whose 
previous use of the patented invention had invalidated 
it, the name must be mentioned in the petition ; and 
if his name is unknown, the fact must be stated. {Re 
Zamenaude's Patent, W. P. C. 2. 164.) The Act pro- 
vides that any person opposing such petition is entitled 
to be heard before the Judicial Committee ; and that 
any person, party to any former suit or action touch- 
ing such letters patent, is entitled to have notice of 
such petition before it is presented. The Committee 
requires some evidence of the patentee's belief, that at 
the time he applied for the patent he was the first in- 
ventor {Be Ga/rd's Patent, W. P. C. 2.1 1). 

The words of the statute are very general, but a dis- 
cretion is clearly given to the Judicial Committee by the 
language of the Act ; and the following cases will show 
the principles upon which they have proceeded in their 
decisions : — 

In Honiball's case it was said that the jurisdiction to 
confirm letters patent should be very cautiously and 
sparingly exercised (9 Moore, P. C. C. 452). 

Previous to the Patent Law Amendment Act, 1852, 
it' was the practice to issue separate letters patent for 
the three kingdoms ; and it was decided by the House 
of Lords, in the case of Brown v. Annandale (W. P. C. 
1 . 4331 , that the public use of an invention in England 
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-rendered invalid a patent subsequently obtained for the 
same invention in Scotland. One Robinson, after ob- 
taining a patent in England, obtained one for tbe same 
invention in Scotland, and then assigned the patents 
to one Pow, who, finding that, according to the de- 
cision of Brown v. Annandale, the latter patent was 
invalid, he petitioned the Privy Council for a confirma- 
tion. It was held, however, that the case did not fall 
within the terms of the Act, since the petitioner could 
not allege that " some other person " had used the 
same invention before the date of the Scotch patent, 
the user in question having been the patentee's or his 
assignee's. {Pow's Patent, W. P. 0. 2. 5.) 

Baron Heurteloup 'obtained a patent in 1834 forcer- 
tain improvements in fire-arms. He subsequently dis- 
covered that part of his invention had been embraced 
by a patent granted in Prance in 1821, and that there 
existed a printed book in the British Museum contain- 
ing a description of the French invention. The peti- 
tioner's affidavit, in support of his petition to the Privy 
Council,' stated, that he believed himself to be, at the 
time of the grant, the true and first inventor of the 
patented improvements ; and further, that he believed 
the French invention had never been brought into uee 
in France or elsewhere, and that it was not known in 
England, otherwise than by the introduction of books 
printed in France, containing a description of the in- 
vention. Notice of the day of hearing had been sent 
through the post-office, addressed to the French pa- 
tentee. Under these circumstances, their lordships 
reported that the case was a proper one for confirma- 
tion. [Heurteloup' s Patent, W. P. 0. 1. 553.) 

There are other cases which show that the Privy 
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Council will not grant a confirmation where tlie pre- 
vious user of tlie invention, wliicli is alleged to invali- 
date a patent, and to call for the aid of the statute, 
continues up to the date of the patent. In order to 
afibrd ground for the interposition of the Crown, 
acting on the recommendation of the Privy Council, it 
must be shown that the previous user was not only not 
general, but that it had ceased, and was non-existent 
at the date of the patent, in which case a confirmation 
does injury to no one. On an application to confirm 
Card's Patent for improvements in the manufacture 
of candle-wicks (W. P. C. 2. 161), it appeared that 
another candlemaker had adopted the same method of 
making wicks before the date o? the patent, and that 
he and his brother had practised it in different parts of 
the same country. It appeared, moreover, that one of 
them, and the assignees of the other, had continued to 
make wicks ia that way up to the time of the hearing 
of the petition. The method had been mentioned by 
them to other people, and there was ground for sup- 
posing that another candlemaker had adopted it. The 
Judicial Committee considered that this was not such a 
case as the legislature had in contemplation when they 
passed the Act, and they refused the application. 

Lamenaude obtained a patent on the 18th of July, 
1848, for an invention of a method of fixing letters 
upon glass without wire or iron. It turned out, that 
somewhere between the 12th and 15th of the same 
month of July, some letters had been fixed upon glass 
by this very method by another person. This was 
sufiicient to vitiate the patent, and an application was 
made to. the Privy Council for a confirmation. It was 
argued that, although the invention had been publicly 
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used, it had jjot been generally used previous to the 
date of the patent, and it was proved that the persoi). 
who ha,d so used it was a consenting party to the ap, 
plication J but it was held that the statute did not 
apply to such a case as this, where the invention 
had already got into use, and was actually in use at 
the dat3 of the patent, {Jpamenaude's Patent, W, P. C, 
2. 164.) 

The Act was held not to apply to a case in which it 
was proved that two patents had been previously pror 
cured for substantially the same invention as that 
covered by the patent which it was sought to confirm, 
although the previous patents had expired, {West- 
rupp and Qibhin's Patent, W. P. C. 1. 554.) 

Application was made for the confirmation of a patent 
granted in 1838 to Mr. Porter, for an improvement in 
the construction of anchors, It appeared that, after 
obtsaging the patent, Mr. Porter had called on several 
anchorsnjiths in vanous parts of the country, for the 
purpose of introducing his invention to their notice j 
and that when he called upon Messrs. Logan of Liver-r 
pool, they directed his attention to an anchor which 
they had invented in 18^6, The construction of their 
anchor was similar to- that of Porter's, and they had 
sold a few of that make to various shipowners." Not- 
withstanding this, Porter continued to work his patent, 
and when it was about to expire, he applied for and 
obtained an extension for six years. An alleged in- 
fringement having taken place, an action was brought 
by Porter's assignee, and on the trial the facts as to 
Logan's anchor came out. Porter's assignee then ap» 
plied to the Privy Council for a confirmation of the 
extended patent ; but it was held, that as the evidence 
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showed that not only Porter was not the original in- 
yentor^ but that he was aware of the fact at the time 
he applied for an extension^ this was not a proper case 
for the Crown to grant a confirmation, and the applica- 
tion was refused. " It is not easy," said Mr. Pemberton 
Leigh, on giving judgment, "to define the exact mean- 
ing of the expression, ' publicly and generally used ' in 
the Act of Parliament. Their lordships would hot con- 
sider the use of the invention on board a single ship, 
however public, or for whatever length of time, as a 
general user. They were satisfied that the invention 
had not been publicly used at the date of the original 
letters patent. Although Porter believed himself to 
have been the original inventor at the time when the 
original patent was taken out, it was clear that he 
could not think so at the time of the extension. See- 
ing that he was not the original inventor, the patent 
ought never to have been granted, and the prayer for 
extension should not have been listened to." {Honi- 
haU's Patent, 3 Eq. Rep. 225 ; 8. C. W. P. C. 2. 201.) 
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CHAPTEE X. 

EXTENSION OR PEOLONGATION OF LETTERS PATENT, 

Notwithstanding the merit and utility of his invention, 
a patentee sometimes finds himself nearly at the ex- 
piration of the term for which his patent was granted, 
without having reaped the reward which he was fairly 
entitled to expect. This may have happened from va- 
rious causes. To perfect the invention, to work it out, 
and to bring it before the public, may have been at- 
tended with great expenses, which were never repaid. 
It sometimes occurs that the public are slow to ac- 
knowledge the merit of an invention of real value, and 
the patentee's privilege is on the point of expiring 
before they can be brought to extend their patronage 
to it. It may be that the patentee's monopoly has 
been infringed, and that large costs have been incurred 
in enforcing or defending his just rights. Or it may 
be that the patentee did not himself possess the means, 
and was never fortunate enough to meet with a capi- 
talist to advance what was necessary to work the in- 
vention. Prom some one of these causes, or from 
several of them combined, it not unfrequently occurs 
that a patentee fails to derive any benefit, even if he 
escapes loss, from an invention of sterling merit and 
utility. Previous to the passing of the statute 5 & 
6 Wm. IV. c. 83, there was no mode of obtaining the 
extension of a patent privilege except an Act of Par- 
liament, which was attended with considerable cost. 



166 EXTENSION OE LETTERS PATENT. 

But a mucli less expensive mode was provided by the 
fourtli section of tliat Actj namely^ by petition to the 
Queen in Council j and her Majesty was empowered, 
after report from the Judicial Committee, to grant 
n6w letters patent^ for a term not exceeding seven 
years after the expiration of the first term. In case 
the patentee believes that a further tei-m of seven 
years will not suflB^ce for his reimbursement and remu- 
neration, then lie may proceed, under the second sec- 
tion of the 7 & 8 Vict. c. 69, and apply for a longer 
period of extension, which cannot, however, exceed 
fourteen yearSi The benefit of these enactments is 
extended, by the fourth section of 7 & 8 Vict. c. 69, 
to the assignee of a patentee ; and the provisions of 
these Acts, and of the Act 2 & 3 Vict. c. 67 (to be 
noticed hereafter), are extended to patents granted 
tinder the Patent Law Amendment Act, 1852, by the 
fortieth section of that Actj and the seventh section of 
15 & 16 Vict. c. Il5. An assignee is allowed to 
apply for an extension, but he does not stand alto- 
gether in the same favourable position as the patentee. 
It is chiefly with the view of rewarding the inventor 
that the extension of a patent is to be considered. If, 
however, the assignee be a person who has assisted 
the inventor with funds to enable him to perfect the 
invention and bring it into use, this will be looked at 
by the Privy Council as a favourable feature of a peti- 
tioning assignee's case, {Norton's Patent, 1 Moore, P. C. 
0. Jr. s. 339 ; S. 0.9 Jur. n. s. 419) in which case the 
petitioners, who Were a public company, were refused 
a prolongation which they applied for after the death 
of the inventor. See also the case of Napier's Patent 
(13 Moore, P. C. C. 543). 
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The proceedings commence by the insertion of ad- 
vertisements in the public prints, giving notice of the 
patentee's intention to apply for a prolongation of his 
patent, and a petition setting forth the facts must then . 
be presented to her Majesty in Council. Any person 
is entitled to enter a caveat, and to be heard in opposi- 
tion when the case is entered upon before the judicial 
committee of the Privy Council [Lowe's Patent, 8 Moore, 
P. C. C. 1).* Not more than two barristers will be 
heard on each side ; that is to say, two in support of 
the applicant's case, and two in opposition. Where, 
however, more parties than one oppose, and they have 
separate and independent grounds of opposition, each 
will be allowed two counsel. All facts material to the 
petitioner's title must be stated in the petition. In one 
case when such facts were omitted the hearing was 
postponed, and the petition directed to be amended 
{Hutchison's Patent, 14 Moore, P. C. C. 364). 

The petitioner must be prepared at the hearing with 
evidence to show that there is an invention ; that the 
invention possesses utUity and is a benefit to the pub- 
lic ; and if his case is that he has never been reim- 
bursed his expenses, he must give reasonable evidence 
of the amount of his loss. If, however, there is a ba- 
lance of profit, but to an extent incommensurate with 
his fair expectations, he will be required to show what 
the real profit has been. The accounts must be clear, 
unreserved, and properly proved {Re Hills' Patent, 1 
Moore, P. C. C. N. s. 258 -,8.0.9 Jur. n. s. 1209). The 
profit, year by year, must be shown {Perhin's Patent, W. 
P. 0. 2. 6). If books of account are not forthcoming, 

* As to the right of an alien living abroad to be beard in opposition to a pro- 
longation of Letters Patent, see Schlumherger' s Patent (9 Moore, P, C. C. 1) 
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tke petitioner will be required to explain their absence. 
[Markwick's Patent, 13 Moore, P. C. 0. 310.) In taking 
an account of the profits and loss, tbe patentee is en- 
titled to cbarge for loss of time in endeavouring to bring 
tbe invention into use. (Newton's Patent, 14 Moore, 
P. 0. C. 156.) Law expenses incurred by the patentee 
in maintaining his rights are in general allowed in de- 
duction of profits, but this will not be done when the 
patentee has compromised suits and given up costs to 
which he had an apparent, title [Hill's Patent, 1 Moore, 
P. C. C. N. s. 258 -,8.0.9 Jur. n. s. 1209). If the in- 
vention has not been brought into use, that circum- 
stance which will be taken as a thing presumptive of 
inutility must be explained ; and the petitioner must 
shew that the parties interested had done all in their 
power to bring the invention into public use {Wright's 
Patent, W. P. 0. 1. 575 ; Woodcraft's Patent, W. P. C. 
2. 29 ; Marliwick's Patent, 13 Moore, P. C. C. 310). 

It is open to those who oppose the patentee's appli- 
cation, to go into evidence for the purpose of showing 
that the invention is wanting in novelty, or that it is 
imperfect ; and they may likewise point out defects in 
the specification. 

The fact of improvements having been made by other 
persons in the patentee's invention after the date of his 
patent, does not afibrd any ground of opposition to an 
application for an extension, if the invention has a 
merit of its own, and if the patentee has not reaped 
a benefit in proportion to that merit {Galloway' s Patent, 
.W. P. C. 1. 727). Where a patent seems deserving 
of prolongation only in respect of one head of inven- 
tion out of several, the prolongation will be granted 
solely with reference to that head {Bodmer's Patent, 
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8 Moore, P. C. C. 282 ; Zee's Patent, 10 Moore, P. CO. 
226). 

Where the ground of opposition to a patentee's ap- 
plication is frivolous, costs have been awarded to him ; 
on the other hand, costs of opposition have been given 
against a petitioner who abandoned his application 
{Mackintosh's Patent, W. P. C. 1. 739). 

The second section of 2 & 3 Vict. c. 67, directs 
that the petition for an extension of letters patent shall 
be presented at least six calendar months before the 
expiration of the original term. If the petition shall 
not have been prosecuted with effect before the expira- 
tion of that term, from other causes than the neglect or 
default of the petitioner, the committee of the Privy- 
Council is empowered to entertain the application, and 
to report thereon, although the original term may have 
expired before the hearing of the application. But suf- 
ficient reason must be shown to the satisfaction of the 
committee for the omission to prosecute with effect the 
application before the expiration of the original term. 
The new letters patent bear date the day after the ex- 
piration of the original term. If any one should use 
the invention in the interval between the expiration of 
the original term and the grant of the new patent, he 
is not liable for an infringement. Moreover, those who 
may have invested capital in working it during that 
interval may attend before the committee, and oppose 
the application, or prefer a claim to have their acta 
protected, and their expenditure made good {Russell v. 
Zedsam, 14 M. and W. 574). 

If litigation, involving the question of the validity of 
the patent, should be going on at the time of the ap- 
plication for a prolongation, the committee will not gx) 
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into the question, but will assume tlie patent to be 
valid {Beits' Patent, 1 Moore, P. 0. 0. N. s. 49 ; 8.G.9 
Jur. N. s. 137; Pract. Mecli. Journ. 2nd ser. vol. 7, 270), 
unless the invalidity is beyond all reasonable doubt, in 
which case they will not grant an extension {Wood- 
croft's Patent, W. P. C. 2. 30; Hills' Patent, 1 Moore, 
P. 0. C. N. s. 258 ; 8.0.9 Jur. n. s. 1209). If a com- 
petent tribunal should, after the grant of a new patent, 
decide that the original patent was invalid, the new 
patent will share its fate, and wiU be invalid likewise 
{Kay's Patent, W. P. 0. 1. 571). On the hearing of 
the application to extend the term of Honiball's Patent, 
(3 Bq. Eep. 230 ; S. G. W. P. 0. 2. 208), it was said 
that the grant of an extended term is to be considered 
as a new grant by new letters patent, subject to the 
same conditions, open to the same objections, and in 
ordinary cases entitled to the same advantages as 
the original grant. So that in point of fact, the 
extension decides nothing, one way or other, as to 
the validity of the patent. And therefore, where it 
is only a matter of doubt as to the validity of the 
patent, — as, for example, where the evidence is con- 
flicting, — the extension will be granted, if there ap- 
pear good grounds aliunde for that course. When 
it appeared that a patentee had agreed by deed 
with a public company to grant them an exclusive 
license, and also covenanted with them to obtain at the 
expiration of the term a prolongation of the patent for 
the same purpose, the application for a prolongation 
was refused by the Privy Council on the ground that 
the agreement was contrary to public policy, and re- 
pugnant to the spirit of the statute 5 & 6 Wm. IV. 
c. 83 {Gardwell's Patent, 10 Moore, P. C. 0. 488). 
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Intentional delay for a prolonged period on the part 
of an inventor in attempting to bring his invention 
into use is a good reason for refusing to grant an ex* 
tension {Norton's Patent, 1 Moore, P. C. 0. N, S. 339 ; 
8.G. 9 Jur. N. s. 419). 

In the case of a patent obtained for &r invention im- 
ported from abroad, which invention had been patented 
in a foreign country, application was made to the Privy 
Council for an extension after the expiration of the 
foreign patent ; but it was held that the application 
could not be entertained, inasmuch as an extension of 
the British patent would be invalid, by virtue of the 
twenty-fifth section of 15 & 16 Vict. c. 83, and the 
seventh section of 16 & 17 Vict. c. 113 [Aube's Patent, 
9 Moore, P. C. 0. 43). 

The policy of these enactments is to prevent in the 
case of inventions made and patented in a foreign 
country the continuance of a monopoly in this country 
by virtue of any patent subsequently granted here be- 
yond the time when the discovery shall have become 
public property in the foreign country, and this policy 
will guide the Judicial Committee in the exercise of 
their discretion even when the case does not fall strictly 
within the Act; as, for instance, when the patent sought 
to be prolonged was granted before the Act was passed, 
and a foreign patent, which would shortly expire, had 
been granted before the date of the English patent 
{Hills' Patent, 1 Moore, P. C. C. n. s. 258; 8. G. 9 Jur. 
N. s. 1209). 

But these sections do not apply to a patent first 
granted in the United Kingdom {Re Belts' Patent, 1 
Moore, P. C. C. 49 ; 8.G.9 Jur. n. S. 137), except in 
those cases where the foreign patent is dated only a 
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short time after the British patent. To grant a pro- 
longation in such oases would be acting contrary to the 
spirit of the Act {Neuton's Patent, 14 Moore, P. C. C. 
156 ; .8. 0. 9 Jur. n. s. 109). 

Patentees applied for a prolongation of their patent, 
and obtained a recommendation from the Judicial Com- 
mittee of the Privy Council, upon which an order was 
drawn up for a prolongation. A petition was after- 
wards presented to the Crown, seeking to revoke this 
order, and this being referred to the Judicial Committee, 
it was held that this committee has authority, under 
3 & 4 Wm. IV. c. 4, s. 4, to entertain such a peti- 
tion, and to recall the warrant for sealing the letters 
patent. The Crown can at any time before the great 
seal is aflBxed countermand the warrant for sealing, 
upon a proper case being made out {8ahlumheraer's 
Patent, 9 Moore, P. C. C. 1). 

The jurisdiction conferred upon the Judicial Com- 
■jnittee by the legislature is an extraordinary one, and 
is to be exercised, as remarked in the Council Chamber, 
only on the most special grounds alleged and proved in 
reference to each case. In coming to a decision, they 
seek to meet the justice of the case with regard to the 
adequacy or inadequacy of the patentee's remuneration. 
If he has met with loss, as the total result of his trans- 
actions under the patent, there is , good priind facie 
ground for an extension ; but if a certain amount of 
.profit has been derived from working the patent, a de- 
cision is less easily found. The main question, how- 
ever, remains the same : — Has tbe patentee been ade- 
quately rewarded ? It is obvious that the merit of the 
invention is noi^r an element to be considered, since 
£] 00 may very well reward an invention of small utility, ' 
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^Yllilst £1000 may be an inadequate payment for a dis- 
covery of great public benefit. The degree of inventire 
power may also, very well be taken into consideration^ 
and tbe more or less time and trouble expended by the 
inventor in making experiments, either previous to his 
discovery, or in testing it, or in carrying it out. It is 
not, however, to be assumed, that because the step in 
improvements taken by an inventor is small, his merit 
is likewise small, and his invention unimportant. A 
very small addition or alteration may have altogether 
escaped notice, until seized and turned to account by 
an acute mind, and its adoption may lead to most im- 
portant consequences in the manufacture with which it 
is connected. The reward of such an invention ought 
not to be made proportionate to its apparent insignifi- 
cance. Common justice dictates that the benefit an in^ 
ventor has conferred on the public ought to be re- 
garded; and the advisers of the Crown, acting undei" 
this idea, will give him the opportunity of reaping a 
recompense in some degree commensurate with the 
value of the result. In delivering judgment on an 
-application to the Privy Council for an extension of 
Soames' Patent (W. P. C. 1. 729), ior(^ Brougham usei 
these words: — "The whole history of science, from 
the greatest discoveries down to the most unimpor- 
tant — trom the discovery of the system of gravitation 
itself, and the fractional calculus itself, down to the 
most trifling step that has ever been made — is one 
continued illustration of the slow progress by which 
the human mind makes its advance in discovery. It 
is hardly perceptible, so little has been made by any 
one step in advance of the former state of things, be- 
cause generally you find that just before there was 
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something very nearly the same discoTered or in- 
vented." His lordship proceeded to say^ that in the 
case of a new principle or a novel invention — for in- 
stance, a new process — the smaUness of the step did 
not furnish any argument against its importance. 
But when a new application only is under considera- 
tion, such an application as might easily suggest it- 
self to any person — a new application of a well-known 
simple process, which had been employed with respect 
to other substances — then, when a patentee comes 
to apply for an extension of his patent, the smaU- 
ness of the step involved in the patented invention 
will be taken into consideration in determining the 
length of the extension. In this case, the invention 
consisted in an application of mechanical pressure to 
separate the soUd and fluid constituents of cocoa-nut 
oil. The invention having been of moderate benefit 
to the public, the moderate extension of three years 
was granted to the patentee, (See also Hills' Patent, 
1 Moore, P. C. 0. n. s. 258 ; 8, G. 9 Jur, n. s. 1209.) 

We shall proceed to mention a few cases of applica- 
tions for extension of letters patent, which will illus- 
trate what has been said. On an application for an 
extension of a patent granted to James Kay, for im- 
proved machinery for preparing and spinning flax, it 
was shown that the patentee had expended £500 in ex- 
periments, £500 in obtaining his patent, £2200 in law 
expenses, and that he had made about £6800 profit. 
The invention was one of great utility, was used by 
nearly all the flax-spinners in the kingdom ; but look- 
ing at the sum already cleared by the patentee, it was 
thought that a prolongation for three years would sa- 
tisfy the justice of the case. {Kay's Patent, W. P. C. 
1. 568.) 
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Eickard Roberts obtained a patent for improvements 
in spinning-jennies, the value of -which, was so great, 
that during the last three or four years of the original 
term^ £5000 a year had been made by the patentee. 
In consequence, however, of piracies, of combinations 
amongst workpeople, but chiefly of a fire, supposed to 
have been the act of an incendiary, which destroyed 
the patentee's premises, and entailed a loss of £10,000 
beyond the insurance, the profits did not reach the 
amount of loss by several thousand pounds. The com- 
mittee of the Privy Council, guided by the ingenuity 
of the invention, and the peculiar character of the 
resistance to its introduction, were of opinion that 
seven years' prolongation was merited. {Roberts' Pa. 
tent, W. P. C. 1. 573.) 

L. W. Wright applied for an extension of his patent 
for improvements in bleaching apparatus, and gave 
evidence before the committee of his pecuniary embar- 
rassments, and the disputes which had arisen out of his 
partnership with various persons; which embarrass^ 
ments and disputes had prevented the introduction of 
the invention to the trade. He showed that the in- 
vention had been successfully practised by several 
bleachers, but that he had hitherto derived no benefit 
whatever from it. The committee reported that it would 
be proper to prolong the term for seven years. {Wright's 
Patent, W. P. C. 1. 575.) 

A patent for a new method of preparing iron plates 
for tinning was granted in 1839 to Thomas Morgan, 
who, being unable to work the invention, had sold his 
patent right for £200 to persons who appKed, in con- 
junction with the patentee, for an extension of the 
term. The assignees had made a profit of about £1000 
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a year for three years, and tlie patentee, in addition 
to the sum received frora them, was making about £2 
a week out of the patent. The invention appearing to 
possess only a moderate degree of merit, the com- 
mittee-thought that the benefit received by the patentee 
and his assignees was a sufficient reward, and they 
refused the application. [Morgan's Patent, W. P. 0. 
1. 737). 

A patent for printing yarns of any fibrous materials 
was granted in 1828 to Bennet Woodcroft, who, on the 
expiration of the original term, applied for an exten- 
sion. The patented process gave to cloth made of 
yarn, printed by it, a peculiarly clouded appearance, and 
-the invention gave rise to the manufacture of clouded 
silks and fabrics. During the first four years of the 
patent, £7000 were realized under it. Certain duty, 
however, was taken oif other goods, and from this canse 
and others a large capital invested in working the 
patent ceased to be profitable, and the patent right 
became of small value. At a subsequent time, the in- 
vention, under an improved form, was stated to have 
become of considerable value, and it was thought proper 
to apply for an extension of the patent. But the com- 
mittee, having regard to the amount of profit already 
realized, and to the fact that the invention, in its im- 
proved and valuable form, was introduced from abroad 
by other persons than the patentee, refused the appli- 
cation. 

In 1840, Orlando Jones obtained a patent for im- 
provements in the manufacture of starch. His method 
consisted in applying a weak solution of caustic alkali 
to rice. It was shown, at the hearing of an applica- 
tion for an extension of the patent, that the principle 
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of the invention had been discovered by another person 
prior to the date of Jones' patent, although Jones was 
not aware of the fact. The invention being thus shown 
to have no novelty, the application was refused, and 
costs to thefl,niount of £100 were decreed against the 
petitioner. 

On the application for an extension of Derosne's 
patent, for improvements in refining sugar, it appeared 
that the patentee's net profit had been about £3300. 
But the benefit to the public was so great, being ap- 
preciable in every pound of sugar consumed, that an 
extension of six years was granted. [Derosne's Patent, 
W. P. C; 2. 1.) 

Gr. F. Muntz applied for an extension of his patent, 
for improvements in the manufacture of sheathing for 
ship bottoms, and showed that he had made £55,000 
by the manufacture during the existence of the patent. 
The applicant contended that this sum did not repre- 
sent his profit as an inventor and patentee, but his 
profit as a manufacturer. But the Committee of the 
Privy Council said it was impossible to sever these two 
heads of profit. It was by means of the patent that 
he had made the profit. It had given him a monopoly 
preference; because, as patentee, he was enabled to 
sell and trade in a manner which, but for his invention 
and his patent, he could not have done. The application 
for a prolongation of the patent was refused {Muntz' s 
Patent, W. P. C. 2. 113). See also Hills Patent (1 
Moore P. C. C, N. s. 258 -,8.0.9 Jur., n. s. 1209). 

A. M. Perkins obtained a patent in 1831. for im- 
provements in an apparatus for heating air in buildings, 
heatiag fluids, etc. He applied, in 1845, for an exten- 
siori of the patent, on the ground that he had been 

N 
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inadequately rewarded. The ingenuity of the iuven- 
tion, and its application to a great number of purposes, 
having been shown, the accounts were investigated, 
when it appeared that there had been a profit of £15,176 
upon gross receipts to the amount of £64,920. The 
patentee claimed further to reduce the sum representing 
his profits, by deducting £500, the cost of experiment, 
£2700 interest at five per cent, on the average amount 
of capital employed, and £5400 for an allowance of 
£400 a year to the patentee for his personal superin- 
tendence of the business. These sums reduced the 
profits to £6576 net. An extension of five years was 
granted, the invention being ingenious and useful. 
(W. P. 0. 2. 7.) 

An application for the extension of a patent for im- 
provements in the manufacture of steel was opposed 
on the ground that, whereas the patented process con- 
sisted in the addition of carburet of manganese to the 
crucible, it had been subsequently discovered that a 
better process of making steel was to place carbona- 
ceous matter and manganese separately in the crucible, 
and this process obtained generally in practice. The 
Privy Council thought that the merit of the original 
invention was not thereby materially detracted from, 
and they granted an extension for seven years. In 
granting so long a time, the litigation going on in the 
courts of law was taken into account, as it was thought 
probable that some time would elapse before the litiga- 
tion would terminate, and the patentee's representatives 
have the benefit of the extension granted. (Heath's 
Patent, W. P. 0. 2. 257.) 

Whitehouse, an ingenious mechanic, procured a pa- 
tent for improvements in the manufacture of iron tubes. 



EXTENSION OP LETTEES PATENT. 179 

which he assigned to his master, Russell, who laid out 
£14,000 in works to carry out the manufacture. The 
tubes were in great demand, being applicable to a 
variety of new purposes ; but, as the manufacture was 
simple, many expedients were resorted to to evade the 
patent, and Mr. Russell was involved in much litiga- 
tion, in consequence of which, combined with the loss 
incurred by surreptitious manufacture and sale, his 
profits were very considerably reduced. On these 
grounds he applied for a prolongation of the patent, 
and produced evidence before the committee to show 
the value and importance of the invention, the losses 
he had suffered from infringements, and the great re- 
duction that would take place in the value of the pre- 
mises and machinery (much of which was fitted only 
for the particular manufacture) if the patent were 
thrown open. He further showed that his life had 
been endangered by the anxiety of certain law pro- 
ceedings. One witness stated tliat, if the manufacture 
were thrown open, it would hardly be worth following ; 
the process was so beautifully simple, that it would 
almost be within the reach of any person of capital. 
The net profits amounted to about £13,000; but this 
was shown to be not much greater than the ordinary 
profits on stock without the protection of a patent. 
Taking all this into consideration, seeing that the 
invention was of extraordinary merit, and that Mr. 
Russell had suffered greatly from the annoyance and 
anxiety occasioned by the litigation to which he had 
been subjected, the committee thought the patent 
ought to be extended for six years, the origiual pa- 
tentee receiving £500 a year out of the profits for that 
time. [WUtehouse's Patent, W. P. C. 1. 473.) 

N 2 
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A patent for forging and shaping small articles in 
metal was obtained by Mr. Ryder in 1841 ; when he 
applied for an extension, he pleaded that though the 
profits had been £7000, they had only been made 
during the last four years. This, however, was held 
to be no ground for the application in the face of the 
large sum realized, and the petition was dismissed. 
{Ryde7-'s Patent, Pract. Mech. Jour., vol. 7, p. 238.) 

It will have been remarked, that the maximum period 
of extension in these cases was seven years. To induce 
the Judicial Committee to recommend an extension for 
fourteen years, a case of the strongest kind must be 
made out. 

In Buthven's Patent (Pract. Mech. Jour., 2d series, 
vol. 8, p. 159), which was a patent for improvements in 
the propulsion of vessels, the invention was proved to 
have been of very great merit, and to have failed in 
being brought into general use through circumstances 
altogether independent of the will and without the 
fault of the iuventor, who had not merely derived no 
profit but had suffered considerable loss from his patent. 
It was shown, moreover, that the Admiralty had then 
lately instituted experiments with a view to the adop- 
tion of the , invention, and that several friends of the 
inventor were willing to embark large capital in work- 
ing the invention, should a prolongation be obtained. 
Evidence was also given that from the nature of the 
invention it would necessarily be a long time before 
its merit could be properly brought before the public. 
Under these circumstances the Judicial Committee 
(stating that they considered the case exceptional) 
granted a prolongation for the unusual period of ten 
years. 
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Where the invention is one of great merit, and the 
patentee has assigned his interest in it to another 
person for a sum which, looking at the profits likely to 
be derived from working the invention, appears an in- 
adequate consideration, the Privy Council will see that 
the patentee receives further reward. With this view, 
a condition is sometimes introduced into the new 
patent, making it void in case a fixed annual slim, or a 
certain share in the profits, be not paid to the patentee 
by the assignee. {Whitehov se' s Patent, W. P. C. 1 . 478 ; 
Hardy's Patent, 6 Moore P 0. C. 441.) So also where a 
patentee had mortgaged his patent, and he and his 
mortgagees asked for a prolongation, it was granted to 
the patentee alone. {Bovill's Patent, 1 Moore P. 0. C. n. s. 
348.) Other special conditions are sometimes inserted 
in the new letters patent ; for example, that the pa- 
tented article should be sold to the public at a certain 
price {Ha/rdi/s Patent, 6 Moore P. 0. 0. 441) ; or that 
the Admiralty should have the privilege of using the 
invention (in this case, an improved propeller for steam 
and other vessels) without licences from the patentee 
{Pettit Smith's Patent, 7 Moore, P. C. 0. 133). In the 
cases of Lancaster's Patent (2 Moore, P. C. 0. n. s. 
189), and Carpenter's Patent {ibid. 191), however, the 
Judicial Committee refused to insert this latter condi- 
tion ; and it would seem to be now unnecessary since 
the recent case of Feather v. The Queen (Pract. Mech. 
Jour. vol. 10, N. s. 321), where it was held that notwith- 
standing the grant of Letters Patent, the Crown has 
power to use the invention without the assent of the 
patentee. For instances of other special conditions in- 
troduced into the new letters patent, see Bodmer's Pa- 
tent (8 Moore, P. C. C. 282) ; Normandy's Patent (9 
Moore, P. C. C. 452). 
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CHAPTEE XI. 

ASSIGNMENTS OP LETTEES PATENT AND LICENCES. 

Power botli to assign and to license is by implication 
given to the patentee by the letters patent. To be a 
valid instrument^ an assignment ought to be a deed 
under hand and seal. Previous to the Patent Law 
Amendment Act, 1852, letters patent contained a 
clause avoiding them, in case they became vested in 
more than twelve persons at the same time. But the 
36th section of that Act declares that, notwithstanding 
any proviso that may exist iu former letters patent, it 
shall be lawful for a larger number than twelve persons, 
hereafter, to have a legal and beneficial interest ia such 
letters patent. In case of the death of the patentee 
before the expiration of the letters patent, they pass to 
his executors or administrators, and not to his heir. 

It is usual to introduce into assignments covenants 
on the part of the patentee, that he is the first and 
true inventor, and that the patent is a valid one ; and 
it may be well to make the patentee covenant to do 
what is necessary, in the event of an application to the 
Privy Council for a confirmation of the patent. 

It is no answer to an action to enforce a contract for 
the purchase of a patent for a stipulated sum {Hall v. 
Gonder, 2 C. B. n. s. 22), nor to an action to enforce 
payment of a royalty under a licence {Smith v. 8cott, 
5 Jur. N. s. 1356), to plead that the patent is wholly 
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worthless and of no utility, and tliat the subject-mat- 
ter of the patent was not the novel iavention of the 
plaintiifj there being no proof of fraud, and no express 
warranty. Such a contract was held merely to have 
the effect of placing the purchaser in the same situation 
as the seller was with reference to the patent, and the 
purchaser is bound to take it with all its faults. This 
being so, it is desirable to consider whether or not an 
express warranty of the patent should not be introduced 
into contracts of this nature. See also Smith v. Neale 
(2 C.B.N, s. 67). 

A licensee during the contiauance of the licence 
cannot set up as a defence to an action for the royalty 
that the invention was not new or that the patentee 
was not the first inventor. [Noton v. Broohs, 7 H. & 
N. 499 ; Trotman v. Wood, 16 C. B. n. s. 479.) But 
when in such a case the claim in the specification is 
susceptible of two constructions, one of which would 
make the specification bad and the other and more 
natural one would make it good, the licensee may in- 
sist that the latter is the true construction. {Trotman 
V. Wood, 16 C. B. N. s. 479.) iEven where no formal H- 
cence has been executed, a person who has paid money 
in the nature of a royalty will not be allowed to dis- 
pute the validity of the patent. [Grossley v. Dixon, 
10 H. L. C, 293 ; a. C. 9 Jur. n. s. 607.) Neither 
will a patentee after assigning all his interest in a 
patent for a valuable consideration be allowed, in an 
action against himself for an infringement, to raise the 
question whether the patent is void for want of novelty 
{Walton V. Lavater, 8 0. B. n. s. 1 62, 187) ; and see also 
Chambers v. Grichley (33 Bea. 374). Furthermore, 
a licensee will not be permitted to use the invention 
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without payment of the royalties he has covenanted to 
payj even after the patent has been found invalid in 
proceedings between other parties. {The Grover omd 
Baker Sewing Machine Company v. MUlavd, 8 Jur. 
N. s. 713.) But where judgment was given by consent 
before declaration filed in an action by a patentee 
against the members of a partnership firm for an al- 
leged infringement, and the defendants immediately 
took a licence to use the invention, and the patentee 
subsequently instituted a suit to restrain infringement 
against the defendants at law and two fresh partners, 
it was held that the defendants in equity were not 
estopped from disputing the validity of the patent. 
{Gaucher v. Clayton, 11 Jur. N. s. 107.) 

Bearing in mind the decision in Wallington.v. Dale 
{ante, p. 157) it may, be well to insert in an assignment 
a covenant binding the assignor not to enter a dis- 
claimer or file a memorandum of alteration without the 
written authority of the assignee. 

Licences have various intents. In their most general 
form, they are tantamount to an assignment of the pa- 
tentee's whole rights. But usually they are for a term 
shorter than that mentioned in the patent, and some- 
times they do not extend to the whole of the invention. 
A licence may be restricted, hkewise, to a particular 
district. What is called an exclusive licence is one by 
which the patentee binds himself not to empower any 
other person to exercise the patent privilege, either at 
all or within a given district. 

A licence to A. to manufacture a patent article is an 
authority to his vendees to vend it without the consent 
of the patentee. {Thomas v. Hunt, 17 C. B. n. s. 183.) 

The consideration for the grant of a licence is usually 
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an immediate money-payment; or a periodical payment, 
which may be either of a certain amount, or dependent 
upon the extent to which the licensee uses the inven- 
tion. In the last case, care should be taken not to 
create a partnership when no partnership is contem- 
plated. See Ridgway r. Philip (1 Or. M. & E. 415) ; 
Mffie V. Webster (5 M. & W. 618). 

In preparing licences, the following points should be 
attended to :— The patentee ought to covenant that the 
patent is valid, and that he has a right to grant the 
licence. The licensee should covenant to pay any 
sums, the payment of which is postponed to a future 
time. Where the paympnts are to vary with the extent 
to which the licensee shall use the invention, there 
ought to be covenants, on the part of the licensee, to 
render properly verified accounts, and to allow perio- 
dical inspections of books, machinery, stock, etc. If 
it be intended that the licensee should not be permitted 
to question the validity of the patent, or the sufiiciency 
of the specification, recitals should be introduced 
affirming these points, or express covenants debarring 
the licensee from raising the question. But recitals 
can only affirm the facts as they stood at the time of 
the execution of the deed; covenants may be made to 
apply to all future time. Recitals, however, will have 
the effect of stopping the parties from disputing the 
facts recited. {Bowman v. Taylor, 2 Ad. & El. 278; 
Hills V. Laming, 9 Bxch. 256.) In the absence of 
such recitals or covenants, a licensee, when sued for 
money reserved by the licence, may set up, as a de- 
fence, that the patent is void, where the contract is 
executory, or where there is the taint of fraud (Hayne 
V. Malthy, 3 T. R. 438) ; and see Pidding v. Franks, 
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(1 Mac. and Grord. 56). On the other hand^ refer to the 
case of Lawes v. Purser (6 Ell. and BL 930). This 
was an action brought by a patentee upon an agree- 
ment whereby the defendant contracted to pay a cer- 
tain sum per ton of an article manufactured and sold 
by him, by permission of the plaintiff to him given at 
his request, the sole manufacture and sale of such ar- 
ticle being the subject of the plaintiff's letters patent. 
The invention having been used by the defendant, he 
refused to pay the stipulated sum, pleading that the 
letters patent were void, and that he had a right to 
make and sell the article without licence. It was held 
that the defendant was not entitled to set up such a 
defence, the contract having been executed, and no 
fraud being alleged. But one of the judges thought 
that if the defendant had given notice that he disputed 
the validity of the patent, and would in fature use the 
invention in his own right, such notice would change 
the position of the parties ; for after it, the patentee 
might sue the defendant for an infringement of his pa- 
tent for any subsequent user ; and, perhaps, in an ac- 
tion on the agreement for the price of such subsequent 
user, the invalidity of the patent might be a defence. 

It may be prudent to insert a clause giving the pa- 
tentee power to render the licence void, in case of non- 
payment of royalties or other sums reserved, or on 
non-performance of any of the covenants. 

It seems that a Hcence is not assignable to a third 
person in the absence of an express or implied power 
to assign, such as where the licence is granted to the 
licensee, his executors, administrators, or assigns. 

In the case of an exclusive licence, it is desirable 
that the licensee should covenant to pay a certain 
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minimum sum at stated periods in the shape of royalty; 
and it is the usual practice to insert covenants on the 
part of the patentee to proceed against persons in- 
fringing the patent, or to permit the licensee to pro- 
ceed in the patentee's name. In the absence of such 
a stipulation, the licensee would be without any remedy 
at law for an infringement. The Court of Chancery 
will, however, grant an injunction at the suit of exclu- 
sive licensees. {Benard v. Levinstein, 13 W. R. 382.) 

It has been decided that money paid in consideration 
of a licence cannot be recovered by action when the pa- 
tent turns out to be void {Taylor v. Hare, 1 Bos. and 
Pul. N. R. 260) ; except where fraud is proved {Lovell 
V. Hicks, 2 Y. and C. 472). To meet this case, it will 
be prudent to have a covenant in the licence, under 
which the parties may re-adjust th.eir accounts in the 
event of the patent proving void or voidable. 

Wlien a patent is granted to two or more persons, 
each, may use the invention witbout being liable to 
account to tbe other {Mathers v. Green, 1 Law Rep. 
Ch. Ap. 29, before Lord Granworth, G.). See, however, 
the earlier case oi Hancock y. Bewley (Johns. 601), as to 
the rights of parties where letters patent are vested in 
trustees for two or more persons as tenants in common. 

The assignee of part of a patent separate from other 
parts may bring his action for an infringement of sucb 
part without joining as plaintiffs those persons who 
have distinct interests in the other parts, but bave no 
interest in the damages sought to be recovered. 
(Dunnicliffy. Mallet, 7 C. B. n. s. 209.) This decision 
was mentioned with approval by the Court when de- 
livering judgment in the case of Walton v. Lavater 
(8 C. B. N. s. 184), where it was unsuccessfully con- 
tended that the assignee of two several moieties of a 
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patent had not a sufficient legal interest to sue for its 
infringement. 

A simple licence, not containing covenantSj need not 
be under seal {Chanter v. Dewhurst, 12 M. and W. 
823) ; nor does it require a stamp wlien there is no 
pecuniary consideration {Chanter v. Johnson, 14 M. 
and W. 408). Otherwise a stamp of £1. 15s. must be 
impressed. 

The 35th section of the Patent Law Amendment 
Act requires all assignments of letters patent, and of 
any interest therein, and all licences tobe registered, 
and provides that until such registration, the grantee 
of the letters patent shall be deemed the sole proprietor 
of the exclusive privileges thereby given. 

Under this clause it has been held that an assignee 
cannot bring an action for an infringement until his 
assignment has been registered; and this applies to 
patents granted previous to October, 1852, if the assign- 
ment was made subsequent to that time. {Chollett v. 
Soffman, 7 E. & B. 636 ; 8.G.Z Jur. n. s. 936.) When 
the executors of a patentee obtained probate of their 
testator's will and assigned his patent, but the pro- 
bate was not registered till after the assignment, it 
was held that the assignment was valid. {JEllwood v. 
Christy, 10 Jur. n. s. 1079; 8. G. 11 L. T. n. s. 342.) 

It is the practice of the Patent Office to register all 
instruments presented to them relating in any manner 
to patents which have been completed, on payment of 
,a fee of five shillings upon each instrument ; but the 
office declines to register any instrument relating to 
inventions only provisionally protected. 

The office will register deeds of trust if presented for 
that purpose ; but it is not the general practice to re- 
gister such documents. 
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CHAPTER XII. 

INFRINGEMENTS. 

When a patentee's rights have been infringed, it be- 
comes matter for consideration whether he should pro- 
ceed at law, or in equity, or in the courts both of law 
and equity at- the same time. Formerly, he could at 
law only obtain damages for past acts of infringements ; 
but in a court of equity he could always, on making 
out a proper case, obtain an injunction against future 
infringements, as well as a decree for an account of 
sales and profits. The powers both of Courts of Com- 
mon Law and Equity in relation to these matters have, 
however, received considerable additions by recent legis^ 
lation, and a patentee may now at law obtain an injunc- 
tion, an inspection, or an account, as well as damages, 
while in equity he may have an inquiry as to damages, 
in addition to the ordinary remedies given to him by 
that Court. 

These new powers were first conferred on the Courts 
of Common Law by the Patent Law Amendment Act 
(15 & 16 Vict. c. 83), the 4.2nd section of which enacts 
that the Court in which any action for the infringement 
of letters patent may be pending, or a judge of the 
court if the Court be not sitting, may make an order for 
an injunction, inspection, or account, on the application 
of either party. The following cases have been decided 
on this section of the Act :^ Vidi v. Sm/ith (3 E. and 
B. 969) ; Holland v, Fox (3 E. and B. 977) ; Shaw v. 
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Bank of Englcmd (22 L. J. n. s. Ex. 26) ; Amdes v. Kel- 
sey (22 L. J. R. n. s. Q. B. 84) ; The Patent Type 
Founding Company Lirmtedy. Lloyd (5 H. and N. 192). 

An injunction may also be ordered by a court of 
common law under tlie Common Law Procedure Act, 
1854 (17 & 18 Vict. c. 125, s. 79), and at any stage 
of the cause (s. 82) ; but in Gittins v Syynes (24 L. J., 
0. P. 48), it was held that the Court would in the first 
instance only grant a rule nisi, and on cause being 
shown would give such directions as would be given 
by a Court of Equity. 

It is, however, in the Court of Chancery that the 
recent alterations in practice are most felt. That 
Court would not as a general rule interfere by injunc- 
tion, unless the plaintiff had established his title in a 
court of law. Where, however, that had been done, 
and there had been no attempt to disturb the verdict, 
then an equity judge would and still will, almost as a 
matter of course, assist the patentee by an injunction, 
with a decree for an account. The Court, however, 
could not give damages for past infringements. But 
now, by the 21 & 22 Vict. c. 27 (commonly called Sir 
Hugh Gairns' Act), the Court of Chancery is empowered 
in injunction cases to award damages to the injured 
party in addition to other relief, and the same Act en- 
ables it to cause the amount of such damages to be 
assessed, and any question of fact arising in the suit 
to bB tried either by a jury before the Court itself, or 
before the Court itself without a jury. And by the 25 
& 26 Vict. c. 42 (known as Mr. Bolt's Act), the Court 
is bound itself to try every question of law and fact 
arising in any cause pending before it, subject only to 
the proviso that issues may be directed to try questions 
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of fact at tlie assizes, wlien it appears to the judge 
tliat the matter may be more conveniently tried there. 
This latter Act received a judicial construction in the 
case of Young v. Fernie (1 De G. J. and S. 353). In 
this case, which related to a patent for the production 
of paraffin oil, a suit for an injunction had been insti- 
tuted in the Court of Chancery, and Stuart, V. G., under 
the proviso above mentioned, had ordered certain issues 
as to the validity of the patent to be tried in the Court 
of Common Pleas. On appeal Lord Westbury, C, re- 
versed this order, and directed the trial to take place 
in the Court of Chancery. His Lordship made the fol- 
lowing observations, which will probably govern the 
future practice of this Court : — " I construe the sta- 
tute as laying down the rule for the future, that these 
things shall be heard and determined in this court. 
The proviso operates by way of exception only to the 
rule, and in order to bring a case within the proviso 
the Court must be satisfied that the administration of 
justice in the particular suit may be more conveniently 
exercised and promoted by directing issues to be tried 
by a jury at the assizes or at any sitting in London or 
Middlesex for the trial of issues in the Common Law 
Courts than by completing the hearing and the inquiry 
before itself. In a patent case particularly, and in 
this case having regard to the nature of the questions 
raised, I do not think that anything more inconvenient 
can be suggested than that where there are mixed 
questions of law and fact, the one bound up with the 
other and scarcely capable of being separated, an at- 
tempt should be made to cut the cause in halves and 
to send one half of it to be tried by a jury in a court 
of common law, reserving the other half for determina- 
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tion in this court. . . . Nothing to my mind is more to 
be deprecated than to divide a patent case and to send' 
issues of this nature for trial by a jury at common law." 

The res alt, therefore, is that every question of law 
and fact, or of mixed law and fact, arising in a patent 
cause instituted in the Court of Chancery is now de- 
termined wholly in that Court. 

It has, however, always been and still is the practice 
of the Court, when the plaintiff can make out a prima 
facie case, to grant an interlocutory injunction — that 
is, an injunction before the hearing of the cause, with- 
out requiring the previous verdict of a jury. " The 
principle on which the Court acts," said Lord Eldon, 
in Hill V. Thompson (3 Mer. 622), "in cases of this de- 
scription is the following : — Where a patent has been 
granted, and an exclusive possession of some duration 
under it, the Court will interpose its injunction, with- 
out putting the party previously to establish the va- 
lidity of his patent by an action at law. But where the 
patent is but of yesterday, and, upon an application 
being made for an injunction, it is endeavoured to be 
shown in opposition to it that there is no good specifi- 
cation, or otherwise that the patent ought not to have 
been granted, the Court will not, from its own notions 
respecting the matter in dispute, act upon the presumed 
validity or invalidity of the patent, without the right 
having been ascertained by a previous trial, but will 
send the patentee to law, and oblige him to establish 
the validity of his patent in a court of law, before it 
will grant him the benefit of an injunction." 

But although it is the general course of the Court 
not to grant an injunction unless the validity of the 
patent has been established, or the patent has been 
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long undisputed^ the circumstances of tlie case may be 
such as to induce the Court to depart from the rule. 
{Benard v. Levinstein, 10 L. T. n. s. 94, affirmed on ap- 
peal, ibid. p. 177 ; Glark v. Ferguson, 5 Jur. n. s. 1 155.) 
When it can be shown that the patentee has had un- 
disturbed possession for many years, or that the defen- 
dant has acknowledged the validity of the patent, or 
that the plaintiff has obtained the verdict of a jury in 
an action to which the defendant was a party (it not 
being likely that the verdict will be disturbed), or that 
the defendant, not being a party to the action, had 
yet assisted in the defence ; in any of these cases, the 
Court of Chancery will grant an interlocutory injunc- 
tion. So also where the patent has been the subject 
of several suits, all of which have terminated in favour 
of the patentee, an interlocutory injunction will be 
granted, notwithstanding a fresh fact is brought for- 
ward tending to impeach the novelty of the invention. 
[Newall V. Wilson, 2 De-G. M. & G. 282.) But if, 
on the other hand, the plaintiff has shown negligence 
in prosecuting his rights, even though his patent has 
been established agaiast another defendant {Bridson 
v. Benecke, 12 Bea. 1), or if either the plaintiff^s title 
or the fact of infringement is matter of doubt, an 
injunction will be refused until after a trial at law ; 
and even then, if there is ground for supposing that 
a new trial will be obtained. {Gollard v. Allison, 
4 My. & Cr. 487; Mectric Telegraph Go. v. Nott,* 
2 Coop. C. C. 41, and the other cases collected by 
the reporter.) To grant an injunction in cases where 

* In this case, Cottenham, C, said, that the Court will not grant an in- 
jvinction where the legal right is disputed, unless it is satisfied that the legal 
right will eventually be established; nor where the legal right is disputed, 

O 
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the patentee's title is doubtful would often prove to 
be a great hardship on the defendant ; since the pa- 
tent may, on examination, prove to be invalid, and the 
Court has no power to decree a recompense to him in 
case of injury resulting from the injunction. In many 
cases, however, the Court thinks it right, when it post- 
pones the consideration of the injunction, to order the 
defendant to keep an account until the plaintiff has 
had an opportunity of testing the validity of his patent 
at law. 

For a further statement of the general principles on 
which the Court acts in granting or withholding in- 
junctions see Bacon v. Jones (4 My. & Cr. 434) ; Brid- 
son V. M' Alpine (8 Bea. 229.) 

The Court, however, being now empowered to try 
the validity of the patent, and having the control of the 
proceedings, and being, consequently, able to prevent 
any undue delay, is less disposed than formerly to 
grant an interlocutory injunction, but will generally 
content itself with giving directions to insure an im- 
mediate trial of the questions at' issue between the 
parties, and order the motion for the injunction to 
stand to the hearing of the cause, adding., when neces- 
sary, a direction for the defendant to keep an account. 
The cause may then proceed to a hearing in the or- 
dinary way. 

It is, however, open to either party to move that 
issues may be settled, raising the various questions of 
faist in the cause, and that these issues may be tried 

unless satisfied that the acts complained of are a violation of it. Where, 
however, the solo question is the validity of the patent, and there has been 
exclusive enjoyment under it for a reasonable time, the Court will interpose, 
by injunction, until the invalidity has been established at law ; but the in- 
junction will be refused if thei'c is conflicting evidence as to the infringement. 
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under the powers conferred by tlie two Acts above 
mentioned, by a jury, or by the Court itself without a 
jury. In a patent case the issues usually are, whether 
the invention be new, whether it be useful, whether it 
was a new manufacture, whether the patentee was the 
first and true inventor, whether the specification be 
sufficient, and whether the defendant has infringed ; 
but, of course, these may be varied as circumstances 
require. 

It is not a matter of course for the Court to grant 
issues, and they are sometimes refused, {Davenport v. 
Goldberg, 2 H. & M. 282 ; Davenport v. Phillips, 5 N. 
R. 485 ; Bovill v. Goodier, 1 Law Rep., Bq., 36) ; and 
a reference to a jury will, in general, not be allowed 
where the issues proposed have been already deter- 
mined in a suit between the plain tiif and other parties. 
If, however, it appear that there is really a doubtful 
question at issue, the Court will not decide it for itself 
if either party desire a jury. {Davenport v. Goldberg, 
2 H. & M. 282.) In this case the plaintiffs had esta- 
blished their patent at law in a suit against one Eickard, 
and afterwards filed a bill against one Jepson, in the 
Court of Chancery. The usual issues were tried before 
Wood, V.O., when the jury disagreed, and were dis- 
charged without giving a verdict. The issues were 
again tried before another jury, when the defendant 
did not appear, and a verdict was taken for the plain- 
tiffs, and ultimately a decree for an injunction was 
made against Jepson. The plaintiff now filed a bill 
against a third infringer, who, by his answer, put in 
issue all the points disputed in Davenport v. Jepson, 
and moved to have the issues tried before a jury. 
Wood, V.G., refused the application, except as to the 

o 2 



196 INPRrPfGEMENTS. 

issue of infringement^ and made the following observa- 
tions : — 

" In what position would a patentee be placed if lie 
is to try his right ah initio against every separate in- 
fringer in infinitum ? That certainly is a view of his 
rights which has never Jbeen adopted by this Court. 
If the defendant thinks that he can get rid of the 
patent, he had better proceed by scire facias to repeal 
or annul it ; if he does not choose to take that course, 
but simply disregards it, and stands on his defence, I 
must take the validity of the patent as already suffi- 
ciently established against him." See also Davenport 
V. Phillips (5 N. R. 485). 

By the Patent Law Amendment Act, 1852, section 
41, the plaintiff in any action for the infringement of 
letters patent is required* to deliver particulars of the 
breaches complained of in the action, and the defen- 
dant in pleading thereto is to deliver particulars of the 
objection to the patent on which he means to rely ; and 
jno evidence is to be allowed at the trial in support of 
any alleged infringement or objection to the patent 
not contained in these particulars. This practice has 
been adopted by the Court of Chancery in cases where 
the trial of issues is directed, and the order for the trial 
of such issues always provides for the delivery of 
particulars of breaches and notices of objection by the 

* At common law it is lield tliat the objections cannot go beyond the pleas; 
they are merely to state more particularly what the pleas state generally. 
{Macnamara t. Sulse, W. P. C. 2. 128.) As to other points bearing upon 
-this subject at common law, see Palmer v. Wagstaffe (8 Exch. Rep. 840) ; 
Palmer v. Cooper (9 Exch. Bep. 231); Hull v. Bollard (1 H. & N. 134) ; 
lister V, Leather (3 Jur. J^^. s. 816) ; Gheaves v, Eastern Counties Railway 
■Company, (1 Ell. & Ell. 961; S. C. 5 Jur. If. s. 733); Talbot v. Larochc 
(15 C. B. 310); Electric Telegraph Company v. Nott (4 C. B. 462), 
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plaintiff and defendant respectively. But where issues 
have not been directed and replication has been filed, 
the cause will be left to come to a hearing in the ordi- 
nary way, and particulars of breaches and notices of 
objection will not be required. {Bovill v. Goodier, 1 
Law Rep. Eq. 35.) 

If the particulars delivered are insufficient, further 
and better particulars may be required. In Needham 
v. Oxley (I H. & M. 248), it was held by Wood, V.G., 
that particulars of breaches are sufficient if, taken 
together vnth the pleadings, they give the defendant 
full and fair notice of the case made against him. See, 
however, the subsequent case of Curtis v. Piatt (8 
L. T. 657), before the same learned judge. 

A defendant in a suit for injunction has been per- 
mitted, during the trial of the case, and after the 
plaintiff's case was concluded, to amend his particulars 
of objection, by stating a prior publication of the in- 
vention, and give evidence in support of such new 
objection, on payment of the costs occasioned by the 
application. The practice of the Court in such cases 
appears to be to refuse the evidence when tendered, 
but to give leave to make a special motion that it 
may be received. (Renard v. Levinstein, 13 W. R. 
229 j 11 L, T. N. s. 505 ; Daiv v. Eley, 1 Law Rep. Eq. 
38.) 

When a plaintiff files several bills at one time against 
separate infringers, the Court will, on the application 
of the several defendants, order the validity of the 
patent to be tried in one of the suits, and will, in the 
meantime, stay proceedings in the other suits; but this 
order will not be made until the defendants have given 
full discovery of the machines used by them and 
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alleged to be infringements. {Foxwell v. Webster, 2 
Dr. & Sm. 250; S. 0. on appeal, 10 Jur. n. s. 137.)* 

Where two patents were granted to different persons 
for tlie same invention. Kinder sley, V. G., refused to 
interfere by injunction and left them to try the legal 
right by scire facias, being prevented by the 25 & 26 
Vict. c. 42j s. 1 {Mr. Bolt's Act), from directing a case 
for the opinion of a court of law. [CopeUmd v. Webb, 
11 W. R. 134.) 

From the case oi Daw v. Mey (14 W. E. 49), it ap- 
pears that where the Court is trying questions of fact 
as well as questions of law, the practice as to hearing 
counsel is, during the trial of the questions of fact, the 
same as in a trial at common law ; but as to the points 
of law arising in the case, counsel will be heard ac- 
cording to the ordinary practice of the Court of 
Chancery. 

In connection with the subject of trials before the 
Court without a jury it may be useful to remember that 
the Court looks with distrust on experiments conducted 
for the express purpose of manufacturing evidence for 
the cause. (Young v. Fernie, 5 Giff. 677.) 

The new powers of the Court of Chancery as to 
awarding damages in patent suits have been under 
consideration in some recent cases. Thus, ia Needham 
V. Oxley (8 L. T. n. s. 604), it has been held by Wood, 
V. 0., where the bill prayed in the alternative for an 
inquiry as to damages or an account of the defendant's 

* It was said by Wood, V, C, in the case of Bovill v. Crate, reported in 
, the ' Times,' December 20th, 1865, that when the infringers are very nume- 
rous, the proper course for a plaintiff to pursue before filing separate bills 
against all the infringers is to select one as a defendant, and write to the 
others, and ask if tley object to be bound by the proceedings against that 
one and have the case tried once for all. 
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profits, but no issue as to damages was. submitted to 
tbe jury, the Court would not refer an inquiry to assess 
damages to chambers, but would grant the alternative. 
When the account is a simple one, as where licences 
have been granted, and royalties received, the Court 
will itself assess the damages. Where, however, there 
is extreme difficulty in such an assessment, as, for in- 
stance, where no licences have been granted, a jury 
is the proper tribunal for a-scertaining what damages 
have been sustained by the plaintifi". {Betts v. De 
Vitre, 11 Jur. N. s. 9.) In such a case the plaintiff 
wiU be allowed to waive the account and briug an 
action at law for damages. {Mills v. Evans, 8 Jur. n. s. 
525, 531.) It appears, however, from a report of 
further proceedings in Betts v. Be Vitre {11 Jur. n. s. 
217), that an inquiry as to damages was in that case 
ordered in addition to the account of profits. 

In estimating the amount of damages sustained by 
a plaintiff in respect of an infringement of his patent, 
the Court adopts a form of inquiry different from that 
which it employs in the analogous case of an imitation 
of a plaintifiF^s trade mark. In the latter instance the 
Court will not assume in the absence of evidence that 
the plaintiff would have sold all the articles which the 
defendant has wrongfully sold. {The Leatjier Cloth 
Company v. Hirschfeld, 1 Law Rep. Bq. 299.) But 
every sale without licence of a patented article must 
be a damage to a patentee, and therefore the inquiry 
in a patent case will extend to the sale by the defend- 
ant of any articles made by him since the infringe- 
ment was commenced. {Bavenport v. Bylands, 1 Law 
Rep. Eq. 308.) 

In Smith v. London and 8. W. B. Go. (Macr. P. C. 
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209), Wood, V.G., decided that the right to a decree for 
an account of the profits made, in respect of articles 
manufactured and used in infringement of a patent, is 
ancillary to the injunction to restrain future infringe- 
ments ; it follows, therefore, that when the Court can- 
not interfere by injunctio'h, as where the patent has ex- 
pired before the suit comes to a hearing, the right to 
an account will fail. {Price's Patent Candle Company 
V. Bauwen's Patent CandUe Com/pany, 4 K. & J. 727.) 
In such a case, however, if the plaintifi" can show that 
at the filing of the bill he was entitled to an' injunction, 
the Court wiU at the hearing grant an inquiry as to 
damages, under Sit Hugh Cairns' Act. {Davenport v. 
Bylands, 1 Law Eep. Eq. 302.) 

It is a rule of the Court not to interfere until the pa- 
tentee's rights have been actually violated. The case 
of Crossley v. Beverley (W. P. C. 1. 119) shows how 
far the Court will go in aiding a patentee to repress 
infringements. It appeared that the defendants had 
been secretly manufacturing gas-meters, which were 
copies of those protected by the plaintiff's patent, their 
object being to pour them into the market as soon as 
the patent expired. A few days before the expiration 
of the patent, the plaiatiff having discovered what 
had been done, filed his bill, and obtained an injunction 
to restrain the using of the articles so made even after 
the patent expired. 

The Court has power to order the destruction of 
machines made in violation of a patent. However, 
where the patent was for a combination and the de- 
fendant might still use for other purposes the several 
parts of the machine. Wood, V.C., refused to order the 
machines to be destroyed, but directed them to be 
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marked so as to prevent their being used at any future 
time in sucli a way as to continue the infringement. 
(Needham v. Oxley, 8 L. T. n. s. 604.) 

The Court of Chancery will also assist a plaintiff 
suing in respect of an infringement of his patent by 
directing the defendant to permit an inspection of the 
processes used or the articles made by him in alleged 
violation of the rights of the plaintiff. [Brown v. 
Moore, 3 Bligh. 180; Morgan v. Seward, W.. P. C. 1. 
169; Bussell v. Cowley, W. P. C. 1. 457). In this last 
case, however, the order was by consent. In the case 
of The Patent Type Founding Company v. Walter 
(Johns. 727), the defendant, a printer, who used types 
alleged to be made in colourable imitation of the type 
patented by the plaintiffs, was ordered on motion to 
deliver a sample of type to the plaintiffs for analysis.* 

But where in a suit for an injunction to restrain the 
infringement of a patent for a sewing machine an ap- 
plication was made for an inspection of all the machines 
of every kind on the defendant's premises, the Court 
declined to make the order in the terms asked for, 
but (following what was stated to be the practice at 
common law) directed the defendant to verify on affi- 
davit the several kinds of sewing machines which he 
had sold or exposed for sale since the date of the 
plaintiff's last disclaimer, and to produce at his soli- 
citor's office one of each class for inspection by the 
plaintiff's solicitor and two of their scientific witnesses. 



* A similar application having been made to the Court of Exchequer "was 
refused by the Court, their lordships doubting whether the Paten t Law Amend- 
ment Act, 1852, sect. 42, extended to enabling them to order a portion of the 
article to be given up for analysis. {The Patent Type Foiitiding Companf/, 
Limited, v. Lloj/d, 5 H. & N. 192 ; S. C. 6 Jiu-. n. s. 103.) 
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(The Singer Manufacturing Company v. Wilson, 13 W. 
E. 560 -,8.0.^ N. E. 605.) 

In a suit for an injunction a defendant denying in- 
fringement may be compelled to answer wlietlier lie 
used the plaintiff's materials^ whether he makes any 
addition to them, and whether such addition makes 
any difference. {Benard v. Levinstein, 10 E. T. n. s. 
94.) As to the discovery which a defendant in such 
a suit may obtain from the plaintiff as to his patent^ 
see Renard v. Levinstein (11 L. T. N. s. 79). 

Wlien directors of a limited company are active 
parties in an infringement of a patent by the company, 
they may be made parties to a suit against the com- 
pany, and may be ordered personally to pay the costs 
of suit. {Betts V. Be Vitre, 11 Jur. n. s. 9.) 

But a patentee frequently proceeds at law indepen- 
dently of the direction of a court of equity to recover 
damages for the injury he has sustained, iu other words, 
he brings an action for the infringement of his patent 
privilege. In doing this, he subjects his rights to a 
searching examination ; for the defendant, by putting 
the appropriate pleas on the file, may compel him not 
only to prove that the defendant has infringed his 
alleged rights, but to substantiate the various points 
connected with his title. He may be compelled to 
give evidence that he was the first and true inventor, 
and that the invention is both useful and novel ; and 
he will have to take the opinion of the Court whether 
or not his invention is properly the subject of a patent, 
and whether or not his specification is sufficient in 
point of law. The question of infringement or not is 
for the jury not the judge, although there is no ques- 
tion with respect to whether the defendant has or has 
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not used the particular macHne or process whicli is 
alleged to be an infringement. {Be la Bue y. Dichen- 
san, 7 B. & B. 738.) Witli respect to the question of 
infringement, it is often a difficult one for a jury to 
determine. The invention, as set forth in the specifi- 
cation and the process practised by the defendant may, 
in addition to points of resemblance, have differences 
to such an extent that it is not easy to say whether the 
two are substantially the same or not. The witnesses 
may, with perfect sincerity, take opposite views, and 
give conflicting opinions ; and the question may go 
before the jury with the testimony on one side balancing 
that on the other. In such an event, the opinion of the 
presiding judge has naturally great weight. 



The question of infringements has already been, in 
part, incidentally discussed in a preceding chapter in 
connection with the question of the novelty of an in- 
vention. We shall now give some further illustrations 
of the subject. 

Kneller obtained a patent for an apparatus for the 
evaporation of liquids and solutions at a low tempera- 
ture. The apparatus consisted of pipes or tubes, 
along which air was forced nearly to the bottom of the 
vessel containing the liquid to be evaporated, which 
air, passing through small holes in the submerged 
tubes, traversed the liquid and carried off the aqueous 
particles. The invalidity of this patent was attempted 
to be proved by showing that an invention having a 
similar object in view had been previously patented. 
But when it appeared that this invention consisted in 
propelling a quantity of heated air into the lower part 
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of the vessel containing the liquid, and causing such 
air to pass through the liquid in streams, by means of 
a perforated coil of pipe or colander, the jury found 
that, although the substance of both inventions con- 
sisted in forcing air in finely-divided streams through 
a iiuid, for the purpose of facilitating evaporation, yet 
the modes by which this was effected in the two cases 
were sufficiently distinct as to acquit the latter inven- 
tion of being a piracy of the former ; and that the 
latter patent was not invalidated by reason of want of 
novelty in the invention. The Court was of the same 
opinion, upon the application for a rule to set this 
y^rdict aside.i IHullett v. Hague, 1 Carp. Eep. 501 .)-2' 

On the other hand, to make a colourable alteration 
in a patented invention, or to arrive at the same result 
by means which are substantially the same, although 
independently discovered, will be an illegal infringe- 
ment of the patent; and if a patent should be ob- 
tained for the latter invention, it will be invalid. A 
person will not be allowed to deprive an inventor of 
the fruits of his discovery by substituting a well-known 
equivalent, either chemical or mechanical, for some 
part of the patented invention. Where the question 
arises as to the infringement of the patent for a ma- 
chine, the substance and not merely the form of the 
invention will be looked at in a court of justice. There- 
fore, where it is shown that two machines are alike in 
principle, and that the constructor of the second ma- 
chine has carried the principle of the first into effect, 
by substituting one mechanical equivalent for another, 
here it will be held that there has been an infringement. 
(See Morgan v. Seaward, W. P. C. 1. 171.) 

Walton took out a patent for making cards for card- 



INFRINGE MENTS. 205 

ing textile materials with the aid of caoutclioucj the 
object being to obtain an increased degree of elasticity 
and durability. The wire teeth were described as in- 
serted in a foundation of slices of caoutchouc, on the 
back of which a piece of brown hoUand, or other similar 
clothj was cemented. The claim was not confined to 
the use of caoutchouc in slices, but he claimed the ex- 
clusive right of making cards by fixing the teeth in 
caoutchouc as the fillet, or sheet, or medium. After 
the date of this patent. Potter and Horsfall took out 
a patent for a new material for forming the backs of 
cards, and they described their mode of preparing it 
thus — viz., by repeatedly passing a woven fabric of a 
peculiar construction through, and saturating it with, 
a solution of caoutchouc, and then drying it to evapo- 
rate the solvents, and leave the fabric impregnated and 
coated with caoutchouc, the object being to render 
the fabric so dealt with extremely elastic in the direc- 
tion of the thickness of the fabric, so as to impart elas- 
ticity to the wire teeth when set. It was held {Walton 
V. Potter, W. P. C. 1. 585) that Potter's process fell 
within the generality of Walton's claim, and was an 
infringement of his patent. At the trial, Tindal, J., 
told the jury that, " when a party has obtained a pa- 
tent for a new invention made by his own ingenuity, 
it is not in the power of any other person, simply by 
varying in form or in immaterial circumstances the 
nature or subject-matter of that invention, to obtain 
either a patent for it himself, or to use it without the 
leave of the patentee, because that would be in effect 
and in substance an evasion of the right ; and there- 
fore what you have to look at upon the present occa- 
sion is not simply whether in form or in circumstances 
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— tiat may be more or less immaterial — that wliicli 
has been done by the defendants varies from the speci- 
fication of the plaiatiff's patent, but to see whether in 
reality, in substance, and in effect, the defendants have 
availed themselves of the plaintiff's invention, in order 
to make that fabric, or to make that article which they 
have sold in the way of their trade ". Then referring 
to a card purchased from the defendants, which was 
produced to the jury, he said, " Now, what you have 
to say is, whether you are satisfied that the card pro- 
duced is a specious variation in form only, an ingenious 
alteration in the mode of adaptation, or whether it is 
really and substantially a new discovery on the part of 
the defendants. In the one case it would be an in- 
fringement of the patent ; in the other it would not. 
. . . There can be no doubt whatever that, although 
one man has obtained a patent for a given object, there 
are many modes still open for other men of ingenuity 
to obtain a patent for the same object ; there may be 
many roads leading to one place ; and if a man has, 
by dint of his own genias and discovery, after a 
patent has been obtained, been able to give to the 
public, without reference to the former one, or bor- 
rowing from the former one, a new and superior 
mode of arriving at the same end, there can be 
no objection to his taking out a patent for that pur- 
pose. But he has no right whatever to take, if I may 
so say, a leaf out of his neighbour's book, for he must 
be contented to rest upon his own skill and labour for 
the discovery, and he must not avail himself of that 
which has been before granted exclusively to another ; 
and therefore the question again comes round to this, 
whether you are of opinion that the subject-matter of 
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this second patent is perfectly distinct from the former, 
or whether it is virtually bottomed upon the former, 
varying only in certain circumstances which are not ma- 
terial to the principle and substance of the invention." 

In the case oi Neilson v. Harford (W. P. C. 1. 295), 
ParJce, B., told the jury that if the plaintiff's patent 
was a good patent, and if the specification was to be 
understood in the sense claimed by the plaintiff, the 
invention of heating the air between its leaving the 
blowing-apparatus and its introduction into the far- 
nace, in any way, in any close vessel which is exposed 
to the action of heat, there was no doubt that the de- 
fendant's machinery was an infringement of that pa- 
tent, because it was the application of heated air; and 
although what the defendants had done was a great 
improvement upon the machinery or apparatus con- 
structed under the plaintiff's patent, still it would be 
an infringement of it. 

In Mimtz V. Foster (W. P. 0. 2. 101), it appeared 
that the plaintiff's, invention consisted in the making 
of ships' sheathing from an alloy of the purest copper 
and the purest zinc that could be purchased in the 
market. The defendants, who were sued for an in- 
Mngement, alleged that their sheathing was made of 
ordinary copper and zinc. It was proved that ordinary 
copper would not produce the result, and be attended 
with the properties which the plaintiff had taken out 
his patent for. It was, therefore, matter of considera- 
tion for the jury, whether there had not been some 
contrivance on the part of the defendants to give the 
copper the necessary degree of purity during the pro- 
cess of manufacture. " If it were so," said Tindal, 
C. J., to the jury, " that would be a contrivance, and an 



208 INFRINGEMENTS. 

evasion of the direct letter and description in the pa- 
tent. Although the patent describes the copper must 
be of the purest quality, yet, if persons could take an 
inferior kind of copper, and by dressing it up, and by 
some particular way of meltmg and refining it, give it 
exactly the same effect as the best kind of copper 
would have done, it must be for you to say whether, 
in that case, they intended to imitate and evade the 
patent." The making of ten tons of metal sheathing, 
apparently for sale, although no sale was proved, was 
held to be an infringement. 

It is much less difficult to determine the question of 
the identity or difference of alleged mechanical equiva- 
lents, than of chemical equivalents. In mechanics it 
is easy, in most cases, to say beforehand what will be 
the effect of substituting one mechanical power for 
another ; but it is frequently impossible to foretell the 
effect of substituting one acid for another, or one alkali 
for another. In Stevens y. Keating, (W. P. C. 2. 188) 
it was a question whether the use of borax (a compound 
of boracic acid and soda) was not an infringement of 
a patent, the specification of which claimed the use of 
acids and alkalis in the preparation of cements. Both 
Lord Gottenham and Pollock, G.B., held that it was an 
infringement. 

In Hancock v. MouUon (June, 1862), an application 
to the Court of Chancery for an injunction to restrain 
the manufacture by the defendant of vulcanised or 
cured caoutchouc, alleged to be an infringement of the 
plaintiff's patent, it appeared that this patent was for 
obtaining a certain useful product by subjecting a mix- 
ture of sulphur and caoutchouc to heat. The mixture 
was first made mechanically, and then, by the opera- 
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tion of heat, the character of the caoutchouc was 
changed so that it ceased to be liable to stiffen from 
cold, it was not decomposed by heat, and it was im- 
proved in elasticity. The patent extended to the in- 
corporation of sulphur, and of sulphur only, with the 
caoutchouc by means of heat. The defendant subse- 
quently obtained a patent for the combination of hypo- 
sulphate of lead and artificial sulphuret of lead with 
caoutchouc ; that combined mass, acted upon by heat, 
was alleged by the defendant to produce more bene- 
ficial results, but the results were of the same character 
as. those which were produced by the plaintiff's patent. 
" Assuming," said Turner, V. C, " the materials thus 
used by the defendant to be different, the process of 
the defendant would per se be no infringement of the 
plaintiffs' patent. The plaintiffs confined their patent 
to sulphur ; the defendant had used hyposulphate of 
lead and artificial sulphuret of lead. But it was alleged 
by the plaintiffs that the materials were not in truth 
different, or at least that the materials which produce 
the result are the same. It was said that the sulphate 
and sulphuret of lead do not of themselves produce 
the change, but that the change is produced by the 
sulphur which they contain, and which forms one of 
their several constituent parts ; and that those parts 
being decomposed by heat, the sulphur combined with 
the caoutchouc and left a residuum of lead, which had 
no operation in the change which was effected. If the 
qualities conferred upon the caoutchouc by the process 
were imparted by the sulphur, it would no doubt be 
an infringement of the plaintiffs' patent." The judge's 
opinion, after examining the evidence, was, that the 
evidence preponderated very considerably in favour of 
the plaintiffs. i" 
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The case of Talbot v. Laroche deserves attentive 
study, for the questions raised in it as to the substi- 
tution of one chemical equivalent for another. The 
plaintiff was the inventor of the photographic process, 
for which he obtained a patent in 1841. The specifica- 
tion claiined, amongst other things, the employment of 
gallic acid or tincture of galls, in conjunction with a 
solution of silver, to render paper more sensitive to 
the action of light j and also the making visible pho- 
tographic images upon paper by washing them with 
liquids (meaning only, as other parts of the specifica- 
tion showed, gallo-nitrate of silver), which act upon 
those parts which had been previously acted on by 
light. Subsequently to the date of this patent^ the 
collodion process was discovered, and the defendant 
having practised it, the plaintiff brought this action, 
alleging that this process was an illegal copy of his 
process. It was argued by the defendant — ^firstly, that 
the plaintiff had claimed only the rendering of paper 
more sensitive to light; whereas collodion, the sub- 
stance he employed, was a different thing, being a 
solution of gun-cotton in ether ; secondly, that when 
the collodion was put into the camera, it contained no 
gallic acid, a material essential to the plaintiffs pro- 
cess ; thirdly, that in developing the image^ he em- 
ployed pyrogallic acid, and not gallic acid. Several 
scientific persons gave evidence that collodion was not 
only a different material from paper, calling into play 
processes not needed when paper was employed, but 
that it possessed peculiar photographic properties, as 
was proved by the fact, that no gallic acid Was required 
to render it sensitive, as in the case of paper ; also, 
that pyrogallic acid was much more rapid in its action 
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than gallic acid, and that it was, in many respects, a 
different thing from gallic acid. The questions sub- 
mitted by the judge to the jury upon this part of the 
case were these : Is the use of collodion with nitrate of 
silver and iodide of potassium the same as the use of 
paper prepared with nitrate of silver, iodide of potas- 
sium, and gallic acid ? Is pyrogallic acid the same as, 
or a chemical equivalent for, gallo-nitrate of silver? 
The jury returned a verdict implying that, in practising 
the collodion process, the defendant had not infringed 
the plaintiff's process. 

The difficulty that sometimes exists in determining 
whether one chemical process is, in contemplation of 
law, distinct from, or an illegal copy of another, is ex- 
emplified in the history of the case of Heath v. JJnwin. 

Under a patent for improvements in the manufacture 
of iron and steel, the patentee claimed " the use of car- 
buret of manganese in any process whereby iron is 
converted into cast- steel;" and his specification stated, 
that the invention consisted in adding from one to 
three per cent, of the carburet to iron or blistered steel 
whilst in the crucible. The carburet of manganese was 
separately prepared, by subjecting oxide of manganese 
and carbonaceous matter to a strong heat, and the result- 
ing carburet was then added to the crucible containing 
the metal to be converted into cast-steel. Upon the trial 
of an action for an infringement, it appeared that the 
defendant did not use any substance answering to the 
description of carburet of manganese ; but he placed 
in the crucible, containing the iron or blistered steel, 
some oxide of manganese and carbonaceous matter. 
These two substances would form during the process 
of conversion, and before actual union with the melted 

p 2 
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iroiij carburet of manganese in a state of fusion ; but 
the quantity of the carburet so formed was less than 
one per cent, of the weight of iron in the crucible. It 
was held by the Court of Exchequer, -that since the de- 
fendant had not contemplated the use of carburet of 
manganese, and had not known, prior to the investiga- 
tion that took place in consequence of the action, that 
the result of his adding the oxide and carbon was to 
produce the carburet — since, moreover, the patentee 
had expressly stated his invention to be the addition of 
the substance called carburet of manganese to the cru- 
cible, there was no infringement on the part of the de- 
fendant, for there was no imitation of the patentee's pro- 
cess behind a colourable variation. The specification 
was construed as claiming the use of one particular 
combination of carbon and manganese, namely, the 
carburet of that metal ; and a particular mode of using 
that combination, namely, by putting a certain quantity 
by weight, in an unmelted state, into the crucible. 

Heath v. JJnwin subsequently went before the Court 
of Exchequer Chamber. A majority of the judges of 
that court held that, inasmuch as the plaintiff had not 
limited his claim to the particular mode of using the 
carburet described in his specification, the defendant's 
process was an infringement of the patented invention, 
since it effected the manufacture of cast-steel by the 
employment of either carburet of manganese, or a 
chemical equivalent. A minority of the judges thought 
that the defendant had not infringed the patent ; for, 
though he had used a chemical equivalent for the car- 
buret of manganese — viz. its component parts — it was 
not known at the date of the patent that such compo- 
nent parts were equivalent to the carburet, in such 
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special applications of it as were described in the spe- 
cification, and for the purposes there mentioned. More- 
over, they thought that the defendant's process was an 
improvement upon the plaintiff's, for the same quality 
of steel was made at less expense, one crucible and 
one heating efiectiug the desired result. 

When this extraordinary case came before the House 
of Lords, the judges were called upon to attend the 
argument, and give their opinions. Eleven judges 
attended, stiven of whom concurred with the Court of 
Exchequer Chamber, and four disagreed. Notwith- 
standing this large majority, the two law lords who 
heard the case [Lord Granworih and Lord Broughaw) 
gave judgment for the plaintiff in error, thereby decid- 
ing that Heath's patent had not been infringed. " I 
think," said Lord Granworth, " that the use of sub- 
stances thus producing carburet of manganese in a 
state of fusion was no violation of the patent. The 
substance for the use of which [inter alia) the patent 
was granted was a solid metallic substance, capable of 
being broken into fragments, and weighed, so that cer- 
tain definite quantities might be put into the crucible 
with thd steel. There is no evidence whatever tend- 
ing to prove that, at the date of the patent, it was 
known to persons acquainted with the subject of manu- 
facturing steel, that coal-tar and oxide of manganese 
would be a chemical equivalent for the carburet of man- 
ganese claimed by Heath. Indeed it is obvious that 
the discovery of such an equivalent was made after the 
use of the carburet, as a distinct metallic substance, 
had been some short time in operation. It was itself 
a most valuable discovery, and would have legitimately 
formed the subject of a new patent. The costly, nature 
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of the substance claimed in tlie patent might, and pro- 
bably would, have prevented its use altogether ; and 
if, at the date of the specification, it was known to 
Heath, that by the use of two common substances, well 
known in commerce, more than one hundredfold cheaper 
than carburet of manganese, the same results precisely 
would be obtained, as by the use of that material, the 
specification would have been bad, as not truly disclos- 
ing the invention. On the short ground, therefore, 
that the invention claimed is for the use of a particular 
metallic substance, viz. carburet of manganese in cer- 
tain definite proportions, according to the weight of the 
steel under fusion, and that no such substance, nor any 
equivalent for it, known to be such at the date of the 
specification, was used by the defendant, I think that 
there was no evidence of infringement." (5 H. L. C. 
505, 543.) 

On the trial of Muntz v. Foster (W. P. C. 2. 96), an 
action brought for the infringement of a patent for an 
improved manufacture of metal plates for sheathing the 
bottoms of ships, it appeared that the patentee claimed 
the invention of an alloy of 60 per cent, of copper and 
40 per cent, of zinc — the" copper and zinc being of the 
best quality — which alloy could be rolled at a red^heat 
into sheets that furnished a sheathing for ships which 
was more durable, under the corrosive action of salt 
water, than copper sheathing ; whilst it oxydated suflB- 
ciently to keep the ship's bottom clean from barnacles, 
and other things that impeded the ship's progress. A 
patent had been obtained in 1800, by one Collins, for 
an invention of a preparation or application of sundry 
articles or materials, to be used chiefly for the preser- 
vation of shipping or marine purposes, the specification 
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of wliieli described, amongst other things, a mixture of 
1,00 parts copper and 80 parts zinc — i. e. 65^ per cent, 
of copper and 44^ per cent, of zinc^which was to be 
extended into proper form by rolling. The two inven- 
tions, on their faces, seemed to be substantially the 
same ; but the following arguments were used to prove 
a difference. Collins stated that other metallic subr 
stances might be added to the alloy compounded of 
copper and zinc ; whereas Muntz alleged that foreign 
ingredients would destroy the value of his composition. 
Collins stated that a good composition might be made 
of 55^ per cent, of copper and 44^ per cent, of zinc; 
whereas Muntz alleged, that 60 per cent, of copper and 
40 per cent, of zinc were the precise proportions re- 
quired to produce the best metal for sheathing, and 
that a variation of one or two parts of copper or zinc, 
on one side or the other, made a very material differ- 
ence in the result. Again, it was alleged on the part 
of Muntz, that, at the time of Collins' invention, neither 
copper nor zinc existed of the purity requi^-ed for the 
successful production of an alloy as suitable as Muntz's 
for ship-sheathiug; and that before his invention it 
was not possible to obtain a metal which would roll hot 
or cold, and could at the same time serve for sheathing. 
The defendants alleged, that the sheathing made by 
them was the result of following the directions of Col- 
lins' specification. Lord Lyndhurst, on the hearing 
of an appeal from an order of Vice- Chancellor Knight 
Bruce, said he was satisfied that the object could not 
be accomplished by uniting ordinary copper and zinc 
according to Collins' process. The defendants must, 
therefore, have originally used, not the ordinary, but 
the purest quality of the two metals, or they must have 
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purified tliem in tlie course of the process, by some 
mode not suggested in Collins' specification. In one 
case, the invasion of Muntz's invention was plaia and 
direct; in the other, it was colourable and indirect. 
Furthermore, witnesses stated that no person could 
make the compound material by following Collins' di- 
rections. The jury found a verdict for the plaintiff, the 
judge having taken a favourable view of Muntz's case 
in his address to the jury. (W. P. C. 2. 94, 112.) 

When a mode of carrying a principle into effect has 
been invented, and the principle itself is new, then a 
patent can be obtained for securing, not only that par- 
ticular mode, but every other mode of carrying the 
principle into effect. " When you have invented some 
mode of carrying the principle into effect," said A Ider- 
S071, B., in Jujpe v. Pratt (W. P. C. 1. 146), " you are en- 
titled to protect yourself from all other modes of carry- 
ing the same principle into effect." 

" There never were two things to the eye more dif- 
ferent" saiidi Alder son, B., (W. P. C. 1. 146), comment- 
ing upon the case of Grossley v. Beverley, " than the 
plaintiff's invention of a gas-meter, and what the de- 
fendant had done in contravention of the patent-right. 
The plaintiff's invention was different in form, different 
in construction ; it agreed with it only ia one thing, 
and that was, by moving in the water, a certain point 
was made to open, either before or after, so as to shut 
up another, and the gas was made to pass through this 
opening ; passing through it, it was made to revolve it. 
The scientific men, all of them, said, the moment a 
practical scientific man has got that principle in his 
head he can multiply, without end, the forms in which 
that principle can be made to operate." 
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And it has been held, that a patent for improve- 
ments in a known process secures those improvements 
to the patentee^ whether applied to the process as 
known at the date of the patent, or to the same pro- 
cess altered and improved by discoveries not known at 
that time, so long as that process remains essentially 
the same. {Electric Telegra/ph Company v. Brett, 10 
C. B. 881.) 

But when the principle is not new, any patent taken 
out for a method of carrying it into effect is substan- 
tially confined to that method, and cannot be extended 
to other methods obviously different, because they in- 
volve some common principle applied to the common 
object, and may apparently be described by the same 
general phrase. For example, it had been long known, 
that if grain were kept cool during the process of grind- 
ing, the flour was of superior quality. To effect this 
desideratum various contrivances had been adopted, 
and several patents had been obtained for them, before 
Bovill obtained one for an invention consisting of the 
application of ventilating vanes or screws at the centre 
of the grinding-stones, by which means air was sup- 
plied between the grinding surfaces, A portable ven- 
tilating machine, blowing in a screw vane, which caused 
a flow of air parallel to the axis of the vane, was at- 
tached externally to the eye of -the upper millstone. 
When the screw vane was set in motion, air was com- 
pelled to pass through the eye of the upper millstone 
into the centre of the two stones, and found its way 
out between them. Pimm subsequently took out a pa- 
tent for improvements in grinding wheat. His plan 
for keeping the grain cool whilst grinding consisted in 
the removal from the centre of both stones of a large 
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circular portion, and in tlie space thus obtained to 
place a fan, by the rapid rotation of which a centrifugal 
motion was given to the air, and it was driven between 
the stones. It was held that the latter method was 
no infringement of BovilFs ; the two inventions were 
deemed independent original improvements, and each 
inventor was entitled to protection in respect of the me- 
thod disclosed in the respective specifications, but could 
not claim beyond the method actually described and 
given to the public. {Bovill v. PiTnm, 11 Exch. Rep. 
718) ; and see OurtisY. Piatt (11 L. T. n.s. 245). 

So also in Barber v. Grace (1 Exch. 339) it was held 
that a mode of pressing woollen goods by a set of 
rollers, heated within by steam, was not an infringe- 
ment of a patent for a mode of pressing similar good? 
by two cast-iron boxes filled with steam. The jury 
found that the former was not a colourable variation of 
the latter process, and the Court, after argument, ap- 
proved of the finding. 

If a patent is obtained for a general arrangement of 
parts, some old and some new, the whole forming a 
new apparatus or machine, it is not open to the public 
to select one of the new parts of such apparatus, and 
apply it to a machine siwuilar in object and construction 
to that for which the patent was taken out. "In order 
to ascertain the novelty," said Pollock, C. B., in the 
case of Newton v. Grand Junction Railway Oompany 
(5 Exch. 334), "you take the entire invention, and 
if, in all its parts combined together, it answers the 
purpose by the introduction of any new matter, by 
any new combination, or by a new application, it is a 
novelty entitled to a patent." " In considering whether 
the invention is new," said Alderson, B., in the same 
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case, "the proper mode is to take the specification 
altogetherj and see whether the matter claimed as u 
whole is new. Now the whole which may be new, as 
claimed, may consist in some degree of old parts, and 
in some degree of new parts. The question of novelty, 
however, wiU depend on whether the whole taken 
together is new, though it may in part consist of old 
parts, provided the patentee does not claim the old 
parts, but only the combination of them and the new. 
As to the infringement, the question is altogether 
altered ; because, where the invention consists partly 
of what is old, and partly of what is new, the com- 
bination is the subject of the patent. Therefore, a 
person cannot infringe that part of the patent which 
is old, because the public cannot be prevented from 
using that which they had before used in that state.* 
If the invention consists of something new, and a 
combination of that with what is old, then, if an indi- 
vidual takes for his own, and uses that which is the 
new part of the patent, that is an infringement of it/^ 
See also Smith v. London and South-Western Railway 
Go., (Macr. P. C. 203.) Nor, in the case of a patent 
for a process consisting of several parts, some old and 
some new, is any one entitled to use some one material 
part of the compound process, omitting the rest. 
{Smith V. London and North-Western Railway Company, 
2 B. & B. 69.) And in the case of Bovill v. Keyivorth 
(7 E. & B. 725 ; S: 0. 3 Jur. n. s. 81 7) the Court said, 
" Supposing the patent to be for a combination con- 
sisting of several parts for one process, we are of 
opinion that the defendants are liable in this action " 

* See also observations of Martin, JB., in N'ewall t. ISlliott, (10 Jul*. N. s. 
964; S. 0. 13W. E. 11). 
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(whicli was brought for an alleged infringement of the 
plaintiff's patent)j " for having used a material part of 
the process^ which was new, for the same purpose as 
that mentioned in the specification, although they did 
not at the same time use all the parts of the process 
as specified." See also Lister v. Leather (8 E. & B. 
1004; 8. 0. in error, ibid. 1032). 

But the application of a new and material part of the 
combination to a purpose different from that for which 
it is applied in the patented combination does not in- 
fringe the patent. [Lister v. Eastwood, 9 L. T. n. s. 
766.) 

In the case of Sellers v. Dickenson (5 Exch. Eep. 
312), Pollock, G. B., said — "The argument addressed 
to us was, that this is a patent for a combination of old 
and new mechanism, and the defendant not having 
used the combination, there can be no infringement. 
But that is not so. There may be an infringement 
by using so much of a combination as is material ; 
and it would be a question for the jury, whether that 
used was not substantially the same thing. ... I think 
it may be laid down as a general proposition . . . that 
if a portion of a patent for a new arrangement of ma- 
chinerjr is in itself new and useful, and another person, 
for the purpose of producing the same effect, uses that 
portion of the arrangement, and substitutes, for the 
other matters combined with it, another mechanical 
equivalent, that would be an infringement of the pa- 
tent." 

The cases of Lister v. Leather (3 Jur. n. s. 811 ; 8. G. 
8 E. & B. 1004; 8. G. in error, iUd. 1032 ; 4 Jur. n. s. 
947) and The Bottle Envelope Gompany v. Seymour (5 
Jur. N. s. 174) may also be referred to in support of the 
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proposition that a patent for one entire combination 
gives protection to every new and material part without 
any express claim for particular parts and notwith- 
standing that parts of the combination are old. 

In Newall v. Mliott (10 Jur. N. s. 954; 8. 0. 13 
W. R. 11) a patent for an invention of improvements in 
apparatus employed in laying down submarine tele- 
graph cables which consisted of an internal cone placed 
in the eye of the coil of cable^ an external cylinder 
round the coil and rings suspended over it (see the- 
claim, ante, p. 13) was held not to have been infringed 
by an apparatus in which the cable was coiled round 
a cylinder and prevented from slipping by means of a 
cylinder placed outside, it being found that this had 
been done before for the purpose of safe carriage, and 
there being no evidence that the defendants used their 
apparatus now for any other purpose. 

It has been held that to construct a patented ma- 
chine simply as an amusement or as a model is not an 
infringement of the patent {Jones v. Pearce, W. P. C. 
1. 125), and if a person makes use of a patented pro- 
cess and obtains the product not for the purpose of 
commercial profit, he is not guilty of infringing the 
patent. Thus, Higgs obtained a patent for precipi- 
tating animal and vegetable matters from sewage 
water, with a view to their use as manures. Grodwin 
employed the process, but solely for the purpose of 
purifying the sewage water, and he derived no profit 
from the product. It was held that the patent had not 
been infringed. {Higgs v. Godwin, Ell. Bl. & Ell. 529 j 
8.C.27L. J.N. s. 421, Q.B.) 

Proof of the sale of an article, made in the same way 
as that for which a patent has been taken out, such sale 
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being without the leave, express or implied, of the 
patentee, is jorimd facie evidence of an infringement. 
{Gibson v. BroMd, W. P. C. 1. 630.) But a licence to 
A to manufacture a patent article is an authority to his 
vendees to vend it without the consent of the patentee. 
(Thomas v. Hunt, 17 0. B. n. s. 183.) 

The mere exposure for sale of a patented article will 
not be held an infringement. An actual sale must be 
proved. {Minter v. Williams, W. P. C. 1. 137.) 

The sale of articles imported from abroad is an in- 
fringement of a patent. {Walton v. Lavater, 8 C. B. 
N. s. 162.) 

So also is the user in this country of a patented 
article made abroad, even when such user is merely 
passive and takes place in the course of transit from 
one foreign country where the articles have been made 
to another to which they are consigned. {Betts v. 
Neilson, 6 N. R. 221, affirmed on appeal, ibid. 361; 
S. G. fully reported on the appeal, 11 Jur. u. s. 679.) 
In this case, bottles of beer sent from Scotland pro- 
tected by capsules contravening an English patent 
were transhipped for convenience of exportation to 
India in an English port. It was held, first, by Wood, 
V.G., and afterwards by the Court of Appeal, that as 
the capsules were necessary for the preservation of the 
beer there had been a user of the invention in England, 
and an injunction was granted. But his Honour said 
he could well conceive a case in which there would be 
no user in England, as, for instance, foreign tools in- 
fringing an English patent, packed up in boxes and 
lying inert, or transhipped in course of transit in an 
English harbour (6 N. E. 222). See also Caldwell v. 
Van Ylissengen (9 Hare. 416. 428), where the user was 
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an active use ; aird on the general question of infringe- 
fneiit by user, The tfnwersities of Oxford cmd Gamibridge 
V. Richardson (6 Ves. 689) ; Minter v. Williams (W. 
P. C. 1. 137.) 

When apatetit is for a new cofnbinatiori of machinery 
every part being old, it may be that the manufacture 
of such parts in this country, and the exportation of 
them abroad, will be no infringement ; but it is clearly 
otherwise when the part so made and exported is new 
and is claimed as new. {Gaucher v. Gldyton, 11 Jur. 
M.S. 462,465.) 

A patent for the United Kingdom, the Channel 
islands, and the Isle of Man, will not be infringed by 
acts done on board a British vessel at Malta or on 
the high seas. {Newall v. Elliott, 10 Jur. n. s. 954; 
8. 0. 4 N. E. 429.) 

Every part of an invention comprised in a patent is 
protected, and an infringement of any part will render 
the person infringing it actionable. (Gillett v. Wilby, 
W. P. C. 1. 271 ; Orane v. Priee^ W. P. C. 1. 411 ; 8. 0. 
4 M. & Gr. 606.) 

In the case of interfering patents, the following rule 
was laid down by Pollock, 0. P., in Bush v. Fox (Macr. 
P. C. 165) : — "Whenever it appears that the use of a 
prior patent invention would be an infringement of a 
subsequent patent, the second patent cannot be sus- 
tained." See also Thomas v. Foxwell (5 Jur. n. s. 39) 
and Betts v. Menzies (1 Ell. & Ell. 1020 ; 8. 0. Q Jar. 
N. s. 1290). But a patent for an improvement on an 
invention which is already the subject of a patent is not 
an infringement of the former patent, provided the 
second patent is confined to the improvement. {Lister 
v. Leathsr, 3 Jur. n. s. 813 j 8. 0. 8 E. & B. 1017.) 
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Palmer had a patent for improvements in the ma- 
nufacture of candles, and, under this patent he made 
candles with plaited wicks, in the manner described iii 
the specification. On the trial of an action for an 
infringement/ a candle with a plaited wick, made by 
the defendant, was produced to the jury, as evidence 
that he had infringed the patent. It was held that, 
as the patent was not for the candle itself, but for the 
mode of manufacturing it, the mere production of a 
candle similar to the plaintiff's was no evidence that 
it had been made by his patented method. It should 
have been shown how the candle had been made, 
seeing that it was quite possible the same result had 
been produced by a different method. [Palmer v. 
Wagstaff, 9 Bxch. 494 ; 8 Exoh. 840.) 

A patent was obtained for a process of purifying 
coal gas by means of hydrated oxide of iron, andthe 
method of obtaining that material artificially was 
described in the specification. The use of a natural 
substance called bog ochre, containing oxide of iron, 
was held not to be an infringement of the patent. 
The specification also described and claimed a mode of 
revivifying the artificial oxide for subsequent use in 
the same way. Lord Westhury, 0., granted an injunction 
to restrain the user of the natural substance after it 
had been revivified by the process descrilsed in the 
patent. [Bills v. Liverpool Gas Gompany, 9 Jur. n. s. 
140.) 

In the case of 8Uad v. Anderson (W. P. C. 2. 156), 
Wilde, G. J., delivering the judgment of the Court of 
Common Pleas, laid down the rule that the defendant's 
intention is immaterial in determining the question of 
infringement, and remarked upon the judgment of the 
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Court of Exchequer, in the case of Heath v. Unwin, 
in these words : — " It may be observed that, in the 
action of Heath v. Unwin, the Court of Exchequer 
seems to have deemed it material to consider the in- 
tention of the defendant, in determining whether he 
had infringed a patent. But, in that case, the evidence 
negatived any such intention, and the other circum- 
stances of the case were not such as to show an in- 
fringement ; so that there was no evidence as to what 
the effect of such intention would be, and we think it 
clear that the action is maintainable in respect of what 
the defendant does, not what he intends." And Shad- 
well, V. C, said, in Heath v. TJnivin (16 Sim. 553), " I 
am at a loss to see how the want of intention can be 
any answer where the act complained of is an injury. 
The party complaining of the act is not the less pre- 
judiced by it because it Vas committed unintentionally." 

In the event of one of two assignees of a patent 
dying, the surviving assignee may bring actions for in- 
fringements committed in the lifetime of his co-assig- 
nee, and can recover the whole damages. {Smith v. 
London 8f N. W. B. Oo., 2 E. & B. 69 ; S. C. Macr. 
P. C. 207.) An injunction will be granted by the 
Court of Chancery at the suit of exclusive licensees, 
to restrain infringement of a patent {Benard v. Levin- 
stein, 13 W. R. 382). 

By the twenty-sixth section of the Patent Law 
Amendment Act, 1852, the use of an invention for 
which British letters patent have been obtained in any 
foreign vessel, or for the navigation of any foreign ves- 
sel, which may be in any port of the Queen's dominions, 
or in any of the waters within the jurisdiction of any 
of the Queen's courts, shall not be deemed an infringe- 

Q 
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ment of such letters patentj where such invention is 
not used for the manufacture of any commodities to 
be vended within or exported from the Queen's do- 
minions. 

The seventh section of the statute 5 and 6 Will. IV., 
cap. 83, imposes a penalty of £50 upon any person 
marking on things made, used, or sold by him, the 
name, or any imitation of the name, of the patentee, 
without leave in writing from him or his assigns. A 
like penalty is imposed on a person marking such 
thing with the word " patent,'' the words " letters pa- 
tent," or the words " by the king's patent," not hav- 
ing purchased it from or under the patentee, or not 
having obtaiaed his licence in writing so to do ;' and a 
person imitating or counterfeiting the stamp, mark, or 
device of a patentee is subjected to a like penalty. 
See Myers v. Baker (3 H. & N.'802). 

By the 43rd section of the Patent Law Amendment 
Act, 1852, the judge is empowered on the trial of any 
action for infringement to certify that the validity of 
the letters patent came in question in the action; and 
this certificate being given in evidence in any future 
suit or action for infringement will entitle the plaintifiF 
therein to his full costs, taxed as between attorney and 
client. This certificate may be given in suits in the 
Court of Chancery as well as in actions at common law. 
{Needham v. Oxley, 8 L. T. n. s. 604 ; Davenport v. 
Rylands, 1 Law Eep. Bq. 308.) As to what is a suffi- 
cient certificate to enable the Court to direct the costs 
to be taxed as above mentioned, see Betts v. JDe Vitre 
(11 Jur. N. s. 11), Bovill V. Hadley (17 C. B. n. s. 435; 
8.G. 10 L. T. N. s. 650). 
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CHAPTER XIII. 

THE ACTION OF SCIEE FACIAS. 

A FEW words of explanation must be afforded as to the 
action of scire facias — those words of fear so displeas- 
ing to the ear of a patentee. 

This action is one brought in the name of the Crown, 
for the purpose of repealing a grant of letters patent, 
and its name is deriyed from two Latin words, con- 
tained in the original writ, when that language was 
employed in legal proceedings. Sir Edward Coke 
tells us, in his fourth Institute, that ''when the king 
granteth anything that is grantable upon a false sug- 
gestion, the king, by his prerogative jure regio, may 
have a scire facias to repeal his own grant ;" and that 
" when the king doth grant anything which by law he 
cannot grant, he jure regio (for the advancement of 
justice and right) may have a scire facias to repeal his 
own letters patent." And, now, not only is the Crown 
entitled to move in such a matter of its own wUl, but 
any one of the public has the right to call for the issue 
of the writ, in the name of the Crown, since a void or 
illegal patent is a wrong to the community. 

The proceedings by scire facias commence and ter- 
minate in the Court of Chancery ; for as the object in 
view is the repeal of a document to which the great 

q2 
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seal lias been attached, the Lord Chancellor only has 
the power to cancel so important a document^ and to 
remove the seal therefrom. At a certain stage of the 
proceedings, however, — that is to say, when issues of 
fact have been raised, which require to be decided by a 
jury — they are shifted into the Court of Queen's Bench, 
and the trial takes place, either at bar, or more usually 
before a judge at Nisi Prius. The original writ con- 
tains the " suggestions " of the prosecutor, or his legal 
reasons for seeking to repeal the patent ; and the de- 
fendant either allows judgment to go against him by 
default, whereupon the patent is avoided, or he files 
pleas which raise the issues to be decided by a trial. 
The proceedings at the trial are, for the most part, 
similar to the proceedings in other actions where the 
validity of letters patent is in dispute — with this im- 
portant exception, however, that whereas, in the action 
for an infringement, the defendant can put the paten- 
tee to prima facie proof of his case, in the case of an 
action oi scire facias, the burden oi prima facie proof lies 
upon the prosecutor, who must begin the trial by show- 
ing the truth of the suggestions of the writ, e. g. that 
the patentee is not the true and first inventor, that the 
invention was not new at the date of the patent, etc. 
If the Crown obtains judgment, the letters patent be- 
come wholly void, and must be produced to the Court 
of Chancery to be cancelled. 

The prosecutor, before being allowed to obtain the 
writ of scire facias, must give a bond conditioned to 
pay the defendant his costs if he shall obtain a verdict 
and judgment in the action. 

In case the patentee has assigned the patent, the 
writ must issue against the assignee. It must be kept 
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in mind tliat a patentee or assignee is entitled to file a 
disclaimer of any part of his specification after the 
issue of the writ of scire facias, and to put the dis- 
claimer in evidence at the trial. (See the chapter on 
Disclaimers.) 
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CHAPTER XIV. 

THE COMMISSIONEfiS OF PATENTS AND THEIE OFFICE. 

Peevious to the passing of the Patent Law Amend- 
ment Act of 1852, tlie business relating to patents was 
transacted at several government offices. To the great 
convenience of the public it is now wholly transacted 
at one, namely, the office of the Commissioners of Pa- 
tents, with which is combined that branch of the Court 
of Chancery termed the Great Seal Patent Office. The 
Commissioners of Patents themselves were called into 
existence by the same Act. They consist of the Lord 
Chancellor, the Master of the Eolls, the Attorneys- 
Greneral for England and Ireland, the Lord Advocate, 
and the Solicitors-General for England, Scotland, and 
Ireland. Any three of them (the Lord Chancellor or 
Master of the Rolls being one) may act in the name 
and with the powers of the whole. The Commissioners 
have a seal of office, whereof all courts and judges are 
to take notice. They have power to make rules and 
regulations respecting the business that comes before 
them, and they have annually to present a report of 
their proceedings to Parliament. A library, consist- 
ing of the scientific and mechanical works of all na- 
tions, has been established in connection with the 
office, and this is open to the public. From the same 
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office issueSj twice a week, a publication, called The 
Commissioners of Patents' Journal. It contains a re- 
print of the notices relating to patents which have ap- 
peared in the London Gazette, and other matters con- 
nected with the business of the office. 

Two very useful registers, accessible to the public 
on payment of a shilling, are kept at the office of the 
Commissioners for Patents. One is called the Eegister 
of Patents, wherein is recorded, in chronological order 
and with the dates, all patents granted under the re- 
cent Act, as well as the deposit or filing of specifica- 
tions, disclaimers, memoranda of alterations, amend- 
ments, confirmations, and extensions, and the expiry, 
vacating, and cancelling of patents. The other re- 
gister is called the Eegister of Proprietors. It con- 
tains entries of the assignments of patents, or of any 
share or interest therein ; and of licences, mentioning 
the districts to which they relate, with the names of 
persons having shares or interests in patents and li- 
cences, and the dates of such shares or interests being 
acquired by such persons. Copies of entries, certified 
by the Commissioners, may be obtained on payment of 
small fees, such certified copies being directed to be 
received in evidence in all courts and in all proceed- 
ings, and to be taken as prima facie proof of the as- 
signment, etc., as therein expressed. It is provided 
by the Act of 1852, that until such entry shall have 
been made, the grantee of the patent shall be deemed 
and taken to be the sole and exclusive proprietor of 
the patent (sect. 35). Entries maybe expunged, va- 
cated, or varied by a judge's order under sect. 38. 
The making false entries in the Eegister of Proprie- 
tors, the forging of any writing purporting to be a 
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copy of any entry in such register, and the tendering 
in evidence of any such forged writing by any one who 
knows it to be forged, are made misdemeanors, punish- 
able by fine and imprisonment, by sect. 37 of the Pa- 
tent Law Amendment Act, 1852. 

Printed copies of all the specifications, filed under 
the Patent Law Amendment Act, 1852, are purchase- 
able for a small sum at the Commissioners' Office, with 
lithographed outline copies of the drawings accom- 
panying such specifications. Disclaimers and memo- 
randa of alteration are likewise directed to be printed 
and published, by the thirtieth section of the Act of 
1852. 

Chronological and alphabetical indexes of all the 
specifications of patents enrolled in Chancery, from 
1617 to the latest available date, have been published 
under the authority of the Commissioners, and sup- 
plemental indexes will continue to be published annu- 
ally. An index, arranging the specifications according 
to the subject matter, has also been published. An- 
other index, called the " Reference Index of Patents," 
points out the office in which each enrolled or filed 
specification of a patent may be consulted ; the books 
in which specifications, law proceedings, and other 
subjects connected with inventions, have been noticed ; 
also, such specifications as have been published under 
the Commissioners' authority. These indexes are of 
great service in tracing the history of inventions. 
There is a very useful clause in the 15 & 16 Vict. c. 
115, as to the proof of patent documents in courts of 
justice. The fourth section of that Act directs that 
printed or manuscript copies or extracts, certified and 
sealed with the seal of the Commissioners, of letters 
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patentj specifications, disclaimers, etc., recorded and 
filed in tlie Commissioners^ ofiice, or. in tlie office in 
Chancery, shall be received in evidence in all courts, 
without further proof or production of the originals. 

In addition to the office of the Commissioners in 
London, the Act directs that they shall have offices at 
Edinburgh and Dublin, to which copies of all specifica- 
tions, etc., shall be transmitted for the inspection of the 
public. (Sect. 39, Patent Law Amendment Act, 1852.) 
Certified duplicates of all entries made in the Register 
of Proprietors are directed by sect. 35 to be sent to 
these offices for public inspection. 

Transcripts of letters patent are transmitted to the 
Director of Chancery in Scotland, to be recorded in the 
records of Chancery there ; and extracts from the same 
are procurable, on payment of certain fees, which ex- 
tracts are receivable in evidence in all courts of Scot- 
land, to the like efiect as the letters patent themselves. 
(Sect. 18.) Similar transcripts are sent to Dublin, for 
enrolment in the Irish Court of Chancery. When this 
has been done, the transcript or exemplification has 
the like effect as if the original letters patent had been 
enrolled there. (Sect. 29.) 

Certified printed copies, under the seal of the Com- 
missioners, of all specifications, and complete speci- 
fications, and/fflc simile printed copies of the drawings 
accompanying the same, also of disclaimers, etc., filed 
under the Patent Law Amendment Act, are directed 
(sect. 5 of 15 & 16 Vict., c. 115) to be sent to the 
office of the Director of Chancery of Scotland, and to 
the enrolment office of the Irish Court of Chancery, 
within twenty-one days of the filing; and certified 
copies, or extracts from such documents, are procur- 
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able by any person on payment of certain fees. Such, 
copies or extracts can be given in evidence in all courts 
in Scotland and in Ireland respectively, in proceedings 
relating to patents for inventions, without further proof 
or production of the originals. 
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STATUTES. 

21 Jac. I. c. 3. [a.d. 1623.] 

An Act concerning Monopolies and Dispensations with Penal 
Laws, and the IPorfeitures thereof. 

FoHASMTJCH aa your most excellent Maiesty, in your roval Monopolies, etc 

•z ^ .i J 1 J ., contrary to the 

judgment, and of your blessed disposition to the weal and lawsofthereain 
quiet of your subjects, did in the year of our Lord God 
1610, publish in print to the whole realm, and to all pos- 
terity, that all grants and monopolies, and of the benefit of 
any penal laws, or of power to dispense with the law, or to 
compound for the forfeiture, are contrary to your Majesties 
laws, which your Majesties declaration is truly consonant 
and agreeable to the ancient and fundamental laws of this 
your realm : And whereas your Majesty was further gra- 
ciously pleased expressly to command that no suitor should 
presume to move your Majesty for matters of that nature ; 
yet nevertheless, upon misinformations, and untrue pre- 
tences of public good, many such grants have been unduly 
obtained, and unlawfully put in execution, to the great 
grievance and inconvenience of your Majesties subjects, 
contrary to the laws of this your realm, and contrary to 
your Majesties most royal and blessed intention so .])ub- 
lished, as aforesaid; for avoiding thereof, and preventing of 
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the like to come, may it please your excellent Majesty, at 
the humble suit of the Lords Spiritual and Temporal, and 
the Commons in this present Parliament assembled, that it 
may be declared and enacted, and be it declared and enacted 
by authority of this present Parliament, that all monopolies, 
and all commissions, grants, licences, charters, and letters 
patents heretofore made or granted, or hereafter to be made 
or granted to any person or persons, bodies politic or corpo- 
rate whatsoever, of or for the sole buying, selling, making, 
working, or using of anything within this realm, or the do- 
minion of Wales ; or of any other monopolies, or of power, 
liberty, or faculty to dispense with any others, or to give 
licence or toleration to do, use, or exercise anything against 
the tenour or purport of any law or statute ; or to give 
or make any warrant for any such dispensation, licence, or 
toleration to be had or made, or to agree or compound with 
any others for any penalty or forfeitures limited by any 
statute, or of any grant or promise of the benefit, profit, or 
commodity of any forfeiture, penalty, or sum of money, that 
is or shall be due by any statute, before judgment there- 
upon had, and all proclamations, inhibitions, restraints, 
warrants of assistance, and all other matters and things 
whatsoever, any way tending to the instituting, erecting, 
strengthening, furthering, or countenancing of the same, or 
any of them, are altogether contrary to the laws of this realm, 
and so are, and shall be utterly void and of none effect, and 
in no wise to be put in use or execution. 
MonopoUes, etc., 2. And be it further declared and enacted by the autho- 
theco^iMniaws rity aforesaid, that all monopolies, and all such commissions, 
o t IS realm. gpa^ta, licences, charters, letters patents, proclamations, in- 
hibitions, restraints, warrants of assistance, and all other 
matters and things tending, as aforesaid, and the force and 
validity of them, and every of them, ought to be, and shall 
be for ever hereafter examined, heard, tryed, and determined 
by and according to the common laws of this realm, and not 
otherwise. 



STATUTES: 21 JAC. I. C. 3. 239 



dis- 
use mO' 



3. And be it further enacted by the authority aforesaid; ^}EfJ^°°5\ 
that all person and persons, bodies politic and corporate mopoUes, etc, 
•whatsoever, which now are, or hereafter shall be, shall stand 

and be disabled, and uncapable to have, use, exercise or put 
in use any monopoly, or any such commission, grant, licence, 
charter, letters patents, proclamation, inhibition, restraint, 
warrant of assistance, or other matter or thing tending, as 
aforesaid, or any liberty, power or faculty, grounded, or pre- 
tended to be grounded, upon them or any of them. 

4. And be it further enacted by the authority aforesaid, pepartypfve 

-' J 'by pretext of a 

that if any person or persons at any time after the end of monopoly, etc., 

•' ^ ^ *' _ shaJl recover tr( 

forty days next, after the end of this present session of par- Me damages an 
liament, shall be hindred, grieved, disturbed, or disquieted, 
or his or their goods or chattels any way seized, attached, 
distrained, taken, carried away, or detained, by occasion or 
pretext of any monopoly, or of any such commission, grant, 
licence, power, liberty, faculty, letters patents, proclama- 
tion, inhibition, restraint, warrant of assistance, or other 
matter or thing tending as aforesaid, and will sue to be re- 
lieved in or for any of the premises, that in every such case 
the same person and persons shall and may have his and 
their remedy for the same at the common law, by an action 
or actions to be grounded upon this statute ; the same ac- 
tion and actions to be heard and determined in the Courts 
of King's Bench, Common Pleas, and Exchequer, or in any 
of them, against him or them by whom he or they shall be 
so hindred, grieved, disturbed, or disquieted, or against him 
or them by whom his or their goods or chattels shall be so 
seized, attached, distrained, taken, carried away or detained, 
wherein all and every such person and persons which shall 
be so hindred, grieved, disturbed, or disquieted, or whose 
goods or chattels shall be so seized, attached, distrained, 
taken, carried away, or detained, shall recover three times 
so much as the damages which he or they sustained, by 
means or occasion of being so hindred, grieved, disturbed, 
or disquieted, or by means of having his or their goods or 
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chattels seized, attached, distrained, taken, carried away, or 
detained, and double costs ; and in such suits, or for the 
staying or delaying thereof, no essoin, protection, wager of 
law, aid, prayer, privilege, injunction, or order of restraint, 
shall be in any wise prayed, granted, admitted or allowed, 
He that deiayeth nor any Hiore than one imparlance : And if any person or 
grounded upon persons shall, after notice given that the action depending 

this statute in- . it ^i • j j i 

curs apra. 18 grounded upon this statute, cause or procure any action 
at the common law, grounded upon this statute, to be stayed 
or delayed before judgment, by colour or means of any 
order, warrant, power, or authority, save only of the court 
wherein such action, as aforesaid, shall be brought and de- 
pending, or after judgment had upon such action, shall cause 
or procure the execution of or upon any such judgment to 
be stayed or delayed by colour or means of any order, 
warrant, power, or authority, save only by writ of error or 
attaint, that then the said person and persons so offending, 
shall incur and sustain the pains, penalties, and forfeitures 

St. 16 E. ii. c. 6. ordained and provided by the statute of provision and prae- 
munire, made in the sixteenth year of the reign of King 
E-ichard the Second. 

Letters patents 5. Provided nevertheless, and be it declared and enacted, 

faotures, saved, that any declaration before mentioned shall not extend to 
any letters patents and grants of privilege for the term of 
one and twenty years, or under, heretofore made of the sole 
working or making of any manner of new manufacture with- 
in this realm, to the first and true inventor or inventors of 
such manufactures, which others at the time of the making 
of such letters patents and grants did not use, so they be 
not contrary to the law, nor mischievous to the state, by 
raising of the prices of commodities at home, or hurt of 
trade, or generally inconvenient, but that the same shall be 
of such force as they were, or should be, if this Act had not 
been made, and of none other : And if the same were made 
for more than one and twenty years, that then the same for 
the term of one and twenty years only, to be accompted 
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from the date of the first letters patenta and grants thereof 
made, shall he of such force as they were or should have 
been, if the same had been made but for term of one and 
twenty years only, and as if this Act had never been had or 
made, and of none other. 

6. Provided also, and be it declared and enacted, that any 
declaration before mentioned shall not extend to any letters 
patents and grants of privilege for the term of fourteen 
years or under, hereafter to be made, of the sole working or 
making of any manner of new manufactures within this 
realm, to the true and first inventor and inventors of such 
manufactures, which others at the time of making such let- 
ters patents and grants shall not use, so as also tbey be not 
contrary to the law, nor mischievous to the state, by raising 
prices of commodities at home, or hurt of trade, or gene- 
rally inconvenient : the said fourteen years to be accompted 
from the date of the first letters patents or grant of such 
privilege hereafter to be made, but that the same shall be of 
such force as they should be, if this Act had never been 
made, and of none other. 

7. Provided also, and it is hereby further intended, de- Grants conflrme 
clared, and enacted by authority aforesaid, that this Act, or ment, saved. 
any thing therein contained, shall not in any wise extend, 

or be prejudicial to any grant or privilege, power or autho- 
rity whatsoever heretofore made, granted, allowed, or con- 
firmed by any Act of Parliament now in force, so long as 
the same shall so continue in force. 

8. Provided also, that this Act shall not extend to any Warrants 
warrant or privy seal, made or directed, or to be made or tices, saved. 
directed by his Majesty, his heirs or successors, to the jus- 
tices of the Courts jof the King's Bench, or Common Pleas, 

and barons of Exchequer, justices of assize, justices of oyer 
and terminer, and gaol delivery, justices of the peace, and 
other justices for the time being, having power to hear and 
determine olfences done against any penal statute, to com- 
pound for the forfeitures of any penal statute, depending in 
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Bared, 



suit and question before them, or anj' of them respectively, 
after plea pleaded by the party defendant. 
Charters granted 9 Provided also, and it is hereby further intended, de- 

to corporations, *' 

clared, and enacted, that this Act, or anything therein con- 
tained, shall not in any wise extend or be prejudicial unto 
the city of London, or to any city, borough, or town-corpo- 
rate within this realm, for, or concerning any grants, char- 
ters, or letters patents to them, or any of them, made or 
granted, or for, or concerning any custom or customs used 
by or within them, or any of them, or unto any corporations, 
companies, or fellowsliips of any art, trade, occupation, or 
mystery, or to any companies or societies of merchants with- 
in this realm, erected for the maintenance, enlargement, or 
ordering of any trade or merchandise ; but that the same 
charters, customs, corporations, companies, fellowships, and 
societies, and their liberties, privileges, powers, and immu- 
nities, shall be and continue of such force and effect as they 
were before the making of this Act, and of none other ; any- 
thing before in this Act contained to the contrary in any 
wise notwithstanding, 

10. Provided also, and be it enacted, that this Act, or any 
declaration, provision, disablement, penalty, forfeiture, or 
other thing before mentioned, shall not extend to any let- 
"r'offioes' saved, ^^rs patents, or grants of privilege heretofore made, or 
hereafter to be made, of, for, or concerning printing, nor to 
any commission, grant, or letters patents heretofore made, 
or hereafter to be made, of, for, or concerning the digging, 
making, or compounding of saltpetre or gunpowder ; or the 
casting or making of ordnance ; or shot for ordnance ; nor to 
any grant or letters patents heretofore made, or hereafter to 
be made, of any office or offices heretofoi;e erected, made, or 
ordained, and now in being, and put in execution, other 
than such offices as have been decried by any of his Ma- 
jesty's proclamation or proclamations; but that all and 
every the same grants, commissions, and letters patents, 
and all other matters and things tending to the maintain- 
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ing, strengthening, or furtherance of the same, or any of 
them, shall be and remain of the like force and effect, and 
no other, and as free from the declarations, provisions, pe- 
nalties, and forfeitures#contained in this Act, as if this Act 
had never been had nor made, and not otherwise. 

11. Provided also, and be it enacted, that this Act, or any This Act shaU 
declaration, provision, disablement, penalty, forfeiture, or '^"^^^^^^^^fj^ 
other thing before mentioned, shall not extend to any com- ai"m™ne3. 
mission, grant, letters patents, or privilege, heretofore made, 
or hereafter to be made, of, for, or concerning the digging, 
compounding, or making of alum or alum mines, but that 
all and every the same commissions, grants, letters patents, 
and privileges, shall be and remain of the like force" and 
effect, and no other, and as free from the declarations, pro- 
visions, penalties, and forfeitures contained in this Act, as if 
this Act had never been had nor made, and not otherwise. 



5 & 6 Will. IV. c. 83. 

An Act to cmiend the Law touching Letters Patent 

Jor Inventions. 

10th Sept., 1835. 
"Whbeeas it is expedient to make certain additions to and 
alterations in the present law touching letters patent for 
inventions, as well for the better protecting of patentees in 
the rights intended to be secured by such letters patent, as 
for the more ample benefit of the public from the same : Be 
it enacted by, etc., that any person who, as grantee, as- 
signee, or otherwise, hath obtained, or who shall hereafter 
obtain letters patent, for the sole making, exercising, vend- 
ing, or using of any invention, may, if he think fit, enter * B.oi^^^^^. 
with the clerk of the patents of England, Scotland, or Ire- "^^^"^ ^^j"^™^ 

teration therein 
• See 15 & 16 Vict. v. 83, 3. S9, posi.—Bds. 
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land, respectively, as the case may be, having first obtained 
the leave of his Majesty's attorney-general or solicitor-ge- 
neral in case of an English patent, of the lord advocate or 
solicitor-general of Scotland in case of a Scotch patent, or 
of his Majesty's attorney general or solicitor-general for 
Ireland in case of an Irish patent, certified by his fiat and 
signature, a disclaimer* of any part of either the title of 
the invention or of the specification, stating the reason 
for such disclaimer, or may, with such leave as aforesaid, 
enter a memorandum of any alteration in the -said title 
or specification, not being such disclaimer or such altera- 
tion as shall extend the exclusive right granted by the 
said letters patent ; and such disclaimer or memorandum of 
alteration being filed by the said clerk of the patents, and 
enrolled with the specification, shall be deemed and taken 
to be part of such letters patent or such specification in all 
Caveat. courts whatever ^ Provided always, that any person may 

enter a caveat, in like manner as caveats are now used to 
be entered, against such disclaimer or alteration ; which 
caveat being so entered shall give the party entering the 
same a right to have notice of the application being heard 
by the attorney-general, or solicitor-general, or lord advo- 
Diaoiaimernotto cate, respectively: Provided also, that no such disclaimer or 
pending at the alteration shall be receivable in evidence in any action or 
suit (save and except in any proceeding by scire facias) 
pending at the time when such disclaimer or alteration was 
enrolled, but in every such action or suit the original title 
and specification alone shall be given in evidence, and deemed 
and taken to be the title and specification of the invention 
for which the letters patent have been or shall have been 
Attorney-general granted : Provided also, that it shall be lawful for the at- 
Mrt/toadvertise torney-gencral, or solicitor-general, or lord advocate, before 
13 ISO aimer, gj-^nting such fiat, to require the party applying for the 
same to advertise his disclaimer or alteration in such manner 

* It is sufficient to file a copy of the disclaimer. ( Wallington v. Date^ 6 Bxch. 
2%*,)— Eds. 
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as to such attorney-general, or solicitor-general, or lord advo- 
cate shall seem right, and shall, -if he so require such adver- 
tisement, certify in his fiat that the same has been duly made. 

2. And be it enacted, that if in any suit or action it shall Modeofprooeet 

bj • n /I 1 ing where parer 

e proved, or specially found bv the verdict of a iury, that tee is proved m 

1 1 i,"i 1 "■ 1 n / to be the real it 

any person who shall have obtained letters patent for any ventor, though 

.. 1 ■ ,• ,, ^ . he believed him 

invention or supposed invention, vras not the first inventor seiftobeso.* 
thereof, or of some part thereof, by reason of some other 
person or persons having invented or used the same, or some 
part thereof, before the date of such letters patent, or if 
such patentee or his assigns shall discover that some other 
person had, unknown to such patentee, invented or used the 
same, or some part thereof, before the date of such letters 
patent, it shall and may be lawful for such patentee or his 
assigns to petition his Majesty in council to confirm the said 
letters patent, or to grant new letters patent, the matter of 
which petition shall be heard before the judicial committee of 
the privy council : and such committee, upon examining the 
said matter, and being satisfied that such patentee believed 
himself to be the first and original inventor, and being satis- 
fied that such invention or part thereof had not been publicly 
and generally used before the date of such first letters patents, 
may report to his Majesty their opinion that the prayer of 
such petition ought to be complied with, whereupon his Ma- 
jesty may, if he think fit, grant such prayer ; and the said 
letters patent shall be available in law and equity to give to 
such petitioner the sole right of using, making, and vending 
such invention as against all persons whatsoever, any law, 
usage, or custom to the contrary thereof notwithstanding : 
Provided, that any person opposing such petition shall be 
entitled-to be heard before the said judicial committee : Pro- 
vided also, that any person, party to any former suit or action 
touching such first letters patent, shall be entitled to have 
notice of such petition before presenting the same. 

3. And be it enacted, that if any action at law or any suit if a verdict pass 

for the patentee 
* See 15 & 16 Vict. c. 83, ». 40, po.it.—Sdt. 
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the judge may j^ equity for an account shall be brought in respect of any 

grant a eertifi- ± •> i i. r 

cate, which being alleged infringement oi such letters patent heretotore or 
in anyother suit, hereafter granted, or any scire facias to repeal such letters 
patentee' upon'" » Patent, and if a verdict shall pass for the patentee or his as- 
favoir, to treble signs, Or if a final decree or decretal order shall be made for 
'"'"*"' him or them, upon the merits of the suit, it shall be lawful 

for the judge before whom such action shall be tried to cer- 
tify on the record, or the judge who shall make such decree 
or order to give a certificate under his hand, that the vali- 
dity of the patent came in question before him, which re- 
cord or certificate being given in evidence in any other suit 
or action whatever touching such patent, if a verdict shall 
pass, or decree or decretal order be made, in favour of such 
patentee or his assigns, he or they shall receive treble costs 
in such suit or action, to be taxed at three times the taxed 
costs, unless the judge making such second or other decree 
or order, or trying such second or other action, shall certify 
that he ought not to have such treble costs. 
Mode of proceed- 4. And be it further enacted, that if any person who now 

in^ m ease of ap- . "^ *■ 

plication for the hath Or shall hereafter obtain any letters patent as aforesaid, 

prolongation of , ^ , • • i -»- 7 "l-v 1 • j • 

the term of a pa- shall advertise in the London Oazette three times, and m 
three London papers, and three times in some country paper 
published in the town where or near to which he carried on 
any manufacture of anything made according to his speci- 
fication, or near to or in which he resides, in case he carried 
on no such manufacture, or published in the county where 
he carries on such manufacture, or where he lives, iu case 
there shall not be any paper published in such town,J that 
he intends to apply to his Majesty in council for a prolon- 
gation of his term of sole using and vending his invention, 
and shall petition his Majesty in council to that eflfeet, it 

* See IB & 16 Vict. 0. 83, s. ^.—Bds. 

t See 2 & 3 Vict. 0. 67, B. 2 ; 7 & 8 Vict. o. 69, ss. 2, 3, 4 ; 15 & 16 Vict. o. 83, b. 40 ; 
16 & 17 Vict. c. 115, s. I.—Eds. 

X Where the petitioner resides abroad, and has no manufactory in England, he 
will sufficiently comply with this part of the section if he insert advertisements in 
the newspapers published in the towns or county where his licensees are resident. 
{Derome'i Patent, 4 Moore P. C. C. 416 ; S. C. W. P. C. 2. 2.)—Sds. 
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shall be lawful for any person to enter a caveat at the council 
office; and if his Majesty shall refer the consideration of 
such petition to the judicial committee of the privy council, 
and notice shall first be by him given to any person or per- 
sons who shall have entered such caveats, the petitioner 
shall be heard by his counsel and vfitnesses to prove his 
ease, and the persons entering caveats shall likewise be 
heard by their counsel and witnesses ; whereupon, and upon 
hearing and inquiring of tlie whole matter, the judicial com- 
mittee may report to his Majesty that a further extension 
of the term in the said letters patent should be granted, not 
exceeding seven years ; and his Majesty is hereby authorized 
and empowered, if he shall think fit, to grant new letters 
patent for the said invention for a term not exceeding seven 
years after the expiration of the first term, any law, custom, 
or usage to the contrary in anywise notwithstanding : Pro- 
vided that no such extension shall be granted, if the applica- 
tion by petition shall not be made and prosecuted with elfect 
before the expiration of the term originally granted in such 
letters patent.* 

5. And be it enacted, that in any action brought against in case of actioi 
any person for infringing any letters patent, the defendant objections to bs 
on pleading thereto shall give to the plaintifi", and in any ^^™' 
scire facias to repeal such letters patent the plaintiff shall 
■file with his declaration, a notice of any objections on which 
he means to rely at the trial of such action, and no objection 
shall be allowed to be made in behalf of such defendant or 
plaintiff" respectively at such trial, unless he prove the ob- 
jections stated in such notice : Provided always, that it shall 
and may be lawful for any judge at chambers, on summons 
served by such defendant or plaintiff on such plaintiff or de- 
fendant respectively, to show cause why he should not be 
allowed to offer other objections whereof notice shall not 
have been given as aforesaid, to give leave to offer such ob- 
jections, on such terms as to such judge shall seem fit.f 

* See 2 & 3 Vict. o. 67, s. S, past.— Eds. 

t This section is impliedly repealed by 15 & 16 Tict. c. 83, =. 34, post.—£ds. 
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As to costs in 6. And be it enacted, that in any action brought for in- 

actions fur in- „ . . , , , j_ !_ ■ J. ■ 

fringing letters iringmg the right granted by any letters patent, in taxing 
the costs thereof regard shall be had to the part of such 
case which has been proved at the trial, which shall be cer- 
tified by the judge before whom the same shall be had, and 
the costs of each part of the case shall be given according as 
either party has succeeded or failed therein, regard being had 
to the notice of objections, as well as the counts in the decla- 
ration, and without regard to the general result of the trial.* 
Penalty for 7. And be it enacted, that if any person shall write, paint, 

thonzed, the or print, or mould, cast, or carve, or engrave or stamp, upon 
tee, etc. anything made, used, or sold by him, for the sole making 

or selling of which he hath not or shall not have obtained 
letters patent, the name or any imitation of the name of any 
other person who hath or shall have obtained letters patent 
for the sole making and vending of such thing, without leave 
in writing of such patentee or his assigns, or if any person 
shall upon such thing, not having been purchased from the 
patentee or some person who purchased it from or under 
such patentee, or not having had the licence or consent in 
writing of such patentee or his assigns, write, paint, print, 
mould, cast, carve, engrave, stamp, or otherwise mark the 
word " patent," the words " letters patent," or the words 
" by the king's patent," or any words of the like kind, mean- 
ing, or import, with a view of imitating or counterfeiting 
the stamp, mark, or other device of the patentee, or shall in 
any other manner imitate or counterfeit the stamp or mark 
or other device of the patentee, he shall for every such of- 
fence be liable to a penalty of fifty pounds, to be recovered 
by action of debt, bill, plaint, process, or information in any 
of his Majesty's courts of record at Westminster or in Ire- 
land, or in the court of session in Scotland, one-half to his 
Majesty, his heirs and successors, and the other to any 
person who shall sue for the same : Provided always, that 

* This section is impliedly repealed by 15 & 16 Vict. c. 83, b. 43, post.~£ds. 
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nothing herein contained shall be construed to extend to sub- 
ject any person to any penalty in respect of stamping or in 
any way marking the word " patent " upon any thing made, 
ior the sole making or vending of which a patent before ob- 
tained shall have expired. 



2 & 3 Vict. c. 67. 



An Act to amend an Act of the fifth and sixth years of the 
reign of King William tlis Fourth, ititituled An Act to 
amend the Law touching Letters Patent for Lnventions. 

2ith Angnst, 1839. 

Wheeeas by an Act passed in the fifth and sixth years of 6 & 6 w. iv. 
the reign of his Majesty King William the Fourth, intituled "' 
An Act to amend the Law touching Letters Patent for Ln- 
ventions, it is amongst other things enacted, that if any per- 
son having obtained any letters patent as therein mentioned, 
shall give notice as thereby required of his intention to ap- 
ply to his Majesty in council for a prolongation of his term 
of sole using and vending his invention, and shall petition 
his Majesty in council to that effect, it shall be lawful for 
any person to enter a caveat at the Council Office ; and if 
his Mnjesty shall refer the consideration of such petition to 
the judicial committee of the Privy Council, and notice shall 
be first given to any person or persons who shall have en- 
tered such caveats, the petitioner shall be heard by his coun- 
sel and witnesses to prove his case, and the persons enter- 
ing caveats shall likewise he heard by their counsel and 
witnesses, whereupon, and upon hearing and inquiry of the 
whole matter, the judicial committee may report to his Ma- 
jesty that a further extension of the term in the said letters 
patent shall be granted, not exceeding seven years, and his 
Majesty is thereby authorized and empowered, if he shall 
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think fit, to grant new letters patent for the said invention 
for a term not exceeding seven years after the expiration of 
the first term, any law, custom, or usage to the contrary 
notwithstanding ; provided that no such extension shall be 
granted if the application by petition shall not be made and 
■ prosecuted with effect before the expiration of the term ori- 
ginally granted in such letters patent : And whereas it has 
happened since the passing of the said Act, and may again 
happen, that parties desirous of obtaining an extension of 
the term granted in letters patent of which they are pos- 
sessed, and who may have presented a petition for such pur- 
poses in manner by the said recited Act directed, before the 
expiration of the said term, may nevertheless be- prevented 
by causes over which they have no control from prosecuting 
with eifect their application before the judicial committee of 
the Privy Council ; and it is expedient therefore that the said 
judicial committee should have power, when under the cir- 
cumstances of the case they shall see fit to entertain such 
application, and to report thereon, according to the provi- 
sions of the said recited Act, notwithstanding that before the 
hearing of the case before them the terms of the letters pa- 
tent sought to be renewed or extended may have expired : 

EepeaUng pro- gg j^ therefore enacted by, etc., that so much of the said re- 
vision a3 to pre- .* ' ' 
senting petition cited Act as provides that no extension of the term of letters 

for extension be- ^ 

tore the eipira- patent shall be granted as therein mentioned if the applica- 
tion oi the pa- ^_ , , " _ -^^ 
tent. tion by petition for such extension be not prosecuted with 

effect before the expiration of the term originally granted in 

sudh letters patent, shall be and the same is hereby repealed. 

Term maybe ex- 2. And be it further enacted, that it shall be lawful for 

tended though . ^i-n-^ I'li 

the appUcation the judicial committee of the Privy Council, in all cases where 
not prosecuted it shall appear to them that any application for an extension 
the expiration of the term granted by any letters patent, the petition for 
which extension shall have been referred to them for their 
consideration, has not been prosecuted with effect before 
the expiration of the said term. from any other causes than 
the neglect or default of the petitioner to entertain such 



thereof. 
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application, and to report thereon aa by^the said recited Act 
provided, notwithstanding the term originally granted in 
such letters patent may have expired before the hearing of 
such application ; and it shall be lawful for her Majesty, if 
she shall think fit, on the report of the said judicial com- 
mittee recommending an extension of the term of such let- 
ters patent, to grant such extension, or to grant new letters 
patent for the invention or inventions specified in such ori- 
ginal letters patent, for a term not exceeding seven years 
after the expiration of the term mentioned in the said ori- 
ginal letters patent : Provided always, that no such exten- 
sion or new letters patent shall be granted if a petition for 
the same shall not have been presented as by the said re- 
cited Act directed before the expiration of the term sought 
to be extended, nor in case of petitions presented after the 
thirtieth dsLj of Wbvember, 1839, unless such petition shall be 
presented six calendar months at the least before the expira- 
tion of such term, nor in any case unless suflBcient reason 
shall be shown to the satisfaction of the said judicial com- 
mittee for the omission to prosecute vrith effect the said ap- 
plication by petition before the expiration of the said term. 



7 & 8 Vict, c. 69. 



An Act for amending an Act passed in the fourth year of the 
reign of his late Majesty, intituled An Act for the better 
Administration of Justice in his Majesty^ s Privy Council ; 
and to eostend its JtiHsdiction amd Powers. 

6th August, 1844. 

WHEEEiS the Act passed in the fourth year of the reign of 8&4Wm. [V 
his late Majesty, intituled An Act for the letter Administra- "' 
tion of Justice in His Majesty's Privy Council, hath been 
found beneficial to the due administration of justice : And 
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5 1 6 'Wm. IV. whereas another Act, passed in the sixth year of the said 
reigQ, intituled An Act to amend the Law touching Letters 
Patent for Inventions, hath been also found advantageous to 
inventors and to the public : And whereas the judicial com- 
. mittee, acting under the authority of the said Acts, hath been 

found to answer well the purposes for which it was so esta- 
blished by Parliament, but it is found necessary to improve 
its proceedings in some respects, for the better dispatch of 
business, and expedient also to extend its jurisdiction and 
powers. \The remainder of the preamhle, and subsequent 
clause, do not relate to patents. '\ 

On petition, her 2 ^^-^^ whereas it is expedient, for the further encouraee- 

Majesty may ^ ^ 

grant an exten. mcut of inventions iu the useful arts, to enable the time of 

sxon of patent 

term in certain monopoly in patents to be extended in cases in which it can 

cases. . . 

be satisfactorily shown that the expense of the invention 
hath been greater than the time now limited by law will 
suffice to reimburse ; but be it enacted, that if any person, 
having obtained a patent for any invention, shall, before the 
expiration thereof, present a petition to her Majesty in 
council, setting forth that he has been unable to obtain a 
due remuneration for his expense and labour in perfecting 
such invention, and that an exclusive right of using and 
vending the same for the further period of seven years,' in 
addition to the term in such patent mentioned, will not suf- 
fice for his reimbursement and remuneration, then, if the 
matter of such petition shall be by her Majesty referred to 
the judicial committee of the Privy Council, the said commit- 
tee sha^l proceed to consider the same after the manner and 
in the usual course of its proceedings touching patents ; and 
if the said committee shall be of opinion, and shall so report 
to her Majesty, that a further period greater than seven 
years' extension of the said patent term ought to be granted 
to the petitioner, it shall be lawful for her Majesty, if she 
shall so think fit, to grant an extension thereof for any time 
not exceeding fourteen years, in like manner and subject to 
the same rules as the extension for a term not exceeding 
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seven years is now granted under tlie powers of the said Act 
of the sixtli year of the reign of his late Majesty.* 

3. Provided always, and be it enacted, that nothing herein Extension may 

.J ° be for a lesser 

contamed shall prevent the said iudicial committee from re- term than that 

... . prayed. 

porting that an extension for any period not exceeding 
seven years should be granted, or prevent her Majesty from 
granting an extension for such lesser term than the petition 
shall have prayed. 

4. And whereas doubts have arisen touching the power As to eitenaion 

1 -, . . . .J 1 1 /» 1 .1 « . . o^ term where 

given by the said recited Act oi the sixth year of the reign patentees have 
of his late Majesty iu cases where the patentees have wholly patent rights. 
or in part assigned their right ; be it enacted, that it shall 
be lawful for her Majesty, on the report of the judicial com- 
mittee, to grant such extension as is authorized by the said 
Act and by this Act, either to an assignee or assignees, or to 
the original patentee or patentees, or to an assignee or as- 
signees and original patentee or patentees conjointly .f 

5. And be it enacted that in ease the original patentee or Disclaimer and 

'^ f memorandum oJ 

patentees hath or have departed with his or their whole or alteration not- 

^ ^ ^ ^ ^ _ Wlthstandmg 

any part of his or their interest by assignment to any other original patente 
person or persons, it shall be lawful for such patentee, to- signed his paten 
gether with such assignee or assignees, if part only hath 
been assigned, and for the assignee or assignees, if the 
whole hath been assigned, to enter a disclaimer and memo- 
randum of alteration under the powers of the said recited 
Act ; and such disclaimer and memorandum of such altera- 
tion, having been so entered and filed as in the said recited 
Act mentioned, shall be valid and effectual in favour of any 
person or persons in whom the rights under the said letters 
patent may then be or thereafter become legally vested; and 
nonobjection shall be made in any proceeding whatsoever on 

* When a prolongation of the Patent term>.ha3 once been granted under thia 
section, the jurisdiction of the Judicial Committee is exhausted, and they have 
no power to entertain an application for a fVirther extension, {Gaucher' 8 Patent, 
2 Moore, P.C.O. if. s. 633). 

t As to this section see Napier's Paimt (13 Moo. P. 0. C. 643) ; Ilutchmn's Patent 
(14 Moo. P. C. C. 364) ; and the cases cited ante, Chap. X. 
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the ground that the party making such disclaimer or memo- 
randum of such alteration had not sufficient authority in 
that behalf. 
Disclaimer and 6. And be it enacted, that any disclaimer or memorandum 
alteration of alteration before the passing of this Act, or by virtue of 

bedeemTd Taiid. the Said recited Act, by such patentee with such assignee or 
by such assignee as aforesaid, shall be valid and effectual to 
bind any person or persons in whom the said letters patent 
might then be or have since become vested ; and no objec- 
tion shall be made in any proceeding whatsoever that the 
party making such disclaimer or memorandum of alteration 
had not authority in that behalf. 
New letters 7_ ^jj^ jje it enacted, that any new letters patent which 

patent granted . . 

^aiers&e/Wm. before the passing of this Act may have been granted, under 
before passing of the provisions of the above-recited Act of the sixth year of 

this Act declared *■ , , , , \ 

TaUd. the reign of his late Majesty, to an assignee or assignees, 

shall be as valid and effectual as if the said letters patent 
had been made after the passing of this Act, and the title of 
any party to such new letters patent shall not be invalidated 
by reason of the same having been granted to an assignee 
Proviso. or assignees : provided always, that nothing herein con- 

tained shall give any validity or effect to any letters patent 
heretofore granted to any assignee or assignees where any 
action or proceeding in scire facias or suit in equity shall 
have been commenced at any time before the passing of this 
Act, wherein the validity of such letters patent shall have 
been or may be questioned. 
Judicial commit- 8. Provided always, and be it enacted, that in the case of 
clerk of Privy any matter or thing being referred to the judicial committee, 
proofs in matters it shall be lawful for the said committee to appoint one or 
referred to them. ^^^^j. ^f ^^^ ^j^^j^^ ^f ^j^g p^.^^^ Council to take any formal 

proofs required to be taken in dealing with the matter or 
thing so referred, and shall, if they so think fit, proceed 
upon such clerk's report to them as if such formal proofs 
had been taken by and before the said judicial committee. 
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15 & 16 Vict. c. 83. 

An Act for amending the Law for granting Patents for 

Inventions. 

\st July, 1852. 
"Wheeeas it is expedient to amend the law concerning 
letters patent for inventions : Be it enacted by the Queen's 
most excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the 
same, as follows : — 

1. The Lord Chancellor, and Master of the Eolls, her certain persona 
Majesty's Attorney- General for England, her Majesty's ^usiinVsof™ 
Solicitor- General for England, the Lord Advocate, her donl, thre"™f " 
Majesty's Solicitor-General for Scotland, her Majesty's J'lfj'^tSte'c 
Attorney-General for Ireland, and her Majesty's Solicitor- STe^g^'o'ne 
General for Ireland, for the time being respectively, together 

with such other person or persons as may be from time to 
time appointed by her Majesty, as hereinafter mentioned, 
shall be Commissioners of Patents for Inventions ; and it 
shall be lawful for her Majesty from time to time, by warrant 
under her royal sign-manual, to appoint such other person 
or persons ag she may think fit to be a Commissioner or 
Commissioners as aforesaid; and every person so appointed 
shall continue such Commissioner during her Majesty's 
pleasure ; and all the powers hereby vested in the Commis- 
sioners may be exercised by any three or more of them, the 
Lord Chancellor or Master of the KoUs being one. 

2. It shall be lawful for the Commissioners to cause a seal Seal of the Con 

. - „ J.. J. nusaionerB. 

to be made for the purposes of this Act, and from time to 
time to vary such seal, and to cause to be scaled therewith 
all the warrants for letters patent under this Act, and all 
instruments and copies proceeding from the office of the 
Commissioners, and all courts, judges, and other persons 
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Power to Com- 
missioners to 
malce rules and 
regulations, 
which shall be 
laid before Par- 
liament. 



Commissioners 
to report annu- 
ally to Parlia- 
ment, 



Treasury to pro- 
Tide olfices. 



Commissioners, 
with consent of 
the Treasury, to 
appoint clerks. 



Petition and de- 
claration to be 
accompanied 
with a provi- 
sional specifica- 
tion. 



whomsoever shall take notice of such seal, and receive im- 
pressions thereof in evidence, in like manner as impressions 
of the great seal are received in evidence, and shall also 
take notice of and receive in evidence, without further proof 
or production of the originals, all copies or extracts, certified 
under the seal of the said office, of or from documents de- 
posited in such office. 

3. It shall be lawful for the Commissioners from time to 
time to make such rules and regulations (not inconsistent 
with the provisions of this Act) respecting the business of 
their office, and all matters and things which under the pro- 
visions herein contained are to be under their control and 
direction, as may appear to them necessary and expedient 
for the purposes of this Act ; and all such rules shall be laid 
before both Houses of Parliament within fourteen days 
after the making thereof, if Parliament be sitting, and if 
Parliament be not sitting, then within fourteen days after 
the next meeting of Parliament; and the Commissioners 
shall cause a report to be laid annually before Parliament 
of all the proceedings under and in pursuance of this Act. 

4. It shall be lawful for the Commissioners of her Ma- 
jesty's Treasury to provide and appoint from time to time 
proper places or buildings for an office or offices for the 
purposes of this Act. 

5. It shall be lawful for the Commissioners, with the con- 
sent of the Commissioners of the Treasury, from time to time 
to appoint, for the purposes of this Act, such clerks and 
officers as the Commissioners may think proper ; and it shall 
be lawful for the Commissioners from time to time to remove 
any of the clerks and officers so appointed. 

6. Every petition for the grant of letters patent for an 
invention, and the declaration required to accompany such 
petition, shall be left at the office of the Commissioners, and 
there shall be left therewith a statement in writing, herein- 
after called the provisional specification,* signed by or on 

♦ See Rule X. of the second set of rules of the Patent Commissioners,— JJcis. 
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behalf of the applicant for letters patent, describing the 
nature of the said invention ; and the day of the delivery 
of every such petition, declaration, and provisional specifi- 
cation shall be recorded at the said office, and endorsed on 
such petition, declaration, and provisional specification, and 
a certificate thereof given to such applicant or his agent ; 
and all such petitions, declarations, and provisional 
specifications shall be preserved in such manner as the 
Commissioners may direct, and a registry there of and of 
all proceedings thereon kept at the office of the Commis- 
sioners. 

7. Every application for letters patent made under this BveryappUoa- 
Act shall be referred by the Commissioners, according to such ferred to one of 
regulations as they may think fit to make, to one of the law ® *" ° °*'^' 
officers. 

8. The provisional specification shall be referred to the The provisional 

iy> 1 Ti n , • • Bpecmcation to 

law officer, who shall be at liberty to call to his aid such te referred to 

1 1 • 1 f» 1 t**® ^^^ ofBeer, 

scientific or other person as he may think fit, and to cause who, if satisfied, 

, .1 , 1 , T , 1 Diay give a ceiti 

to be paid to such person by the applicant such remunera- flcateofiiisai. 
tion as the law officer shall appoint ; and if such law officer shall bo filed, 
be satisfied that the provisional specification describes the 
nature of the invention, he shall allow the same, and give 
a certificate of his allowance, and such certificate shall be 
filed in the office of the Commissioners, and thereupon the 
invention therein referred to may, during the term of six 
months from the date of the application for letters patent 
for the said invention, be used and published without pre- 
judice to any letters patent to be granted for the same, and 
such protection from the consequences of use and publica- 
tion is hereinafter referred to, as provisional protection: 
Provided always, that in case the title of the invention or 
the provisional specification be too large or insufficient, it 
shall be lawful for the law officer to whom the same is re- 
ferred to allow or require tlie same to be amended. 

9. The applicant for letters patent for an invention, inventor may dt 
instead of leaving with the petition and declaration a pro- a provisional 

s 
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apecifloation, a visional Specification as aforesaid, may, if he think fit, file 

complete speci- ^ . 

floataon.suoh with the Said petition and declaration an instrument in 

deposit to confer ^ • n 

for a limited time writing Under his hand and seal (hereinafter called a com- 

the like rights as .^.n -iii •!• i i_ • • 

letters patent, plete specification), particularly describing and ascertaining 
the nature of the said invention, and in what manner the 
same is to be performed, which complete specification shall 
he mentioned in such declaration; and the day of the 
delivery of every such petition, declaration, and complete 
specification shall be recorded at the office of the commis- 
sioners, and endorsed on such petition, declaration, and spe- 
cification, and a certificate thereof given to such applicant or 
his agent ; and thereupon, subject and without prejudice to 
the provisions hereinafter contained, the invention shall be 
protected under this Act, for the term of six months from 
the date of the application, and the applicant shall have 
during such term of six months the like powers, rights, and 
privileges as might have been conferred upon him by letters 
patent for such invention, issued under this Act, and duly 
sealed as of the day of the date of such application ; and 
during the continuance of such powers, rights, and privileges 
under this provision, such invention may be used and pub- 
lished without prejudice to any letters patent to be granted 
for the same ; and where letters patent are granted in respect 
of such invention, then in lieu of a condition for making 
void such letters patent in case such invention be not de- 
scribed and ascertained by a subsequent specification, such 
letters patent shall be conditioned to become void if such 
complete specification, filed as aforesaid, does not particu- 
larly describe and ascertain the nature of the said invention, 
and in what manner the same is to be performed : and a 
copy of every such complete specification shall be open to 
the inspection of the public, as hereinafter provided, from 
the time of depositing the same, subject to such regulation 
as the Commissioners may make. 

Letters patent 10. In case of any application for letters patent for any 

granted to the . ^ , \ ■ ■ , i- 

Brst inventor not invention, and the obtaining upon such application of pro- 
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Tisional protection for such invention, or of protection for to be invalidated 

*■ .by protection ob- 

the same by reason of the deposit of a complete ,specifica- tained in fraud 

•' . ^ '^ ^ of the first ra- 

tion as aforesaid, m fraud of the true and first inventor, any ventor. 

letters patent granted to the true and first inventor of such 
invention shall not be invalidated by reason of such appli- 
cation or of such provisional or other protection as aforesaid, 
or of any use or publication of the invention subsequent to 
such application, and before the expiration of the term of 
such provisional or other protection. 

11. Where any invention is provisionally protected Tinder Commiasioncra 

J • r .' r to cause protec- 

this Act, or protected by reason of the deposit of such com- tions to be ad- 
plete specification as aforesaid, the Commissioners shall cause 
such provisional protection or such other protection as 
aforesaid to be advertised in such manner as they may see 
fit. 

12. The applicant for letters patent, so soon as he may i^^tPf°*"°enUo 
think fit, after the invention shall have been provisionally be adyeriised, 

' . . *"^ ^^° opposi- 

protected under this Act, or where a complete specification tions to the 
has been deposited with his petition and declaration, then 
so soon as he may think fit after such deposit, may give 
notice at the office of the Commissioners of his intention of 
proceeding with his application for letters patent for the 
said-invention, and thereupon the said Commissioners shall 
cause his said application to be advertised in such manner 
as they may see fit ; and any persons having an interest in 
opposing the grant of letters patent for the said invention 
shall be at liberty to leave particulars in writing of their 
objections to the said application at such place and within 
such time and subject to such regulations as the Commis- 
sioners may direct. 

13. So soon as the time for the delivery of such objections ^Pf^oVeottona ( 
shall have expired the provisional specification or complete bereferred tola 
specification (as the case may be) and particulars of objec- 
tion (if any) shall be referred to the law officer to whom the 
application has been referred. 

14. It shall be lawful for the law officer to whom any ap- ^^^'J^^.^^^ 

s 2 
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by or to whom plication for sucli letters patent is referred, if he see fit, by 
pMd. certificate under his hand, to order by or to whom the costs 

of any hearing or inquiry upon any objection, or otherwise 
in relation to the grant of such letters patent, or in relation 
to the provisional (or other) protection acquired by the ap- 
plicant under this Act, shall be paid, and in what manner 
and by ia horn such costs are to be ascertained ; and if any 
costs so ordered to be paid be not paid within four days 
after the amount thereof shall be so ascertained, it shall be 
lawful for such law officer to make au order for the payment 
of the same ; and every such order may be made a rule of 
one of her Majesty's superior courts at Westminster or 
Dublin, and may be recorded in the books of council and 
session in Scotland, to the effect that execution may pass 
thereupon in common form. 
Power toiaw j^g j^ shall be lawful for such law officer, after such hear- 

oincer to cause a » ' 

warrant to be jjjg jf guy as he may think fit, to cause a warrant to be 

maoe lor Bcahng o' .f ' J ' 

of letters patent, made foF the Sealing of letters patent for the said invention, 
and such warrant shall be sealed with the seal of the Com- 
missioners, and shall set forth the tenor and eflfect of the 
letters patent thereby authorized to be granted, and such 
law officer shall direct the insertion in such letters patent 
of all such restrictions, conditions, and provisoes as he may 
deem usual and expedient in such grants, or necessary in 
pursuance of the provisions of this Act ; and the said warrant 
shall be the warrant for the making and sealing of letters 
patent under this Act according to the tenor of the said 
haTCs^?*" warrant: Provided always, that the Lord Chancellor shall 
to wtrrMiretc"' ^^^ ™^.^ haxe and exercise such powers, authority, and dis- 
as he now has. cretion in respect to the said warrant, and the letters patent 
therein directed to be made under this Act, as he now has 
and might now exercise with respect to the warrant for the 
issue under the great seal of letters patent for any invention, 
and with respect to the making and issuing of such letters 
faHa°. ""'^ patent ;* and the writ of scire facias shall lie for the repeal 

* No caveat against the sealing of letters patent is to be lodged without the 
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of any letters patent issued under this Act, in the like cases 
as the same would lie for the repeal of letters patent which 
may now be issued under the great seal. 

16. Provided also, that nothing herein contained shall Noting to ??'='= 

' o the pi erogative 

extend to abridge or affect the prerogative of the crown in of the crown iu 

° 1 o granting or with 

relation to the granting or withholding the grant of any Eoiding grant of 

" ° 6 & J letters patent. 

letters patent ; and it shall be lawful for her Majesty, by 
warrant under her royal sign-manual to direct such law 
ofBcer to withhold such warrant as aforesaid, or that any 
letters patent for the issuing whereof he may have issued a 
warrant as aforesaid shall not issue, or to direct the insertion 
in any letters patent to be issued in manner herein provided 
of any restrictions, conditions, or provisoes which her Ma- 
jesty may think fit, in addition to or in substitution for any 
restrictions, conditions, or provisoes which would otlierwise 
be inserted therein under this Act ; and it shall also be lawful 
for her Majesty, by like warrant, to direct any complete 
specification which may have been filed under the provisions 
hereinbefore contained, and in respect of the invention de- 
scribed, in which no letters patent may have been granted, 
to be cancelled, and thereupon the protection obtained by 
the filing of such complete specification shall cease. 

17. All letters patent for inventions granted under the Letters patent i 

'^ ? J 1 • ^^ made subjec 

provisions hereinbefore contained shall be made subject to to avoidance or 

1 n i_ ■ J J 1 J T_ nonfulfilinent o] 

the condition that the same shall be void, and that the certain condi- 
powers and privileges thereby granted shall cease and deter- 
mine, at the expiration of three years and seven years re- 
spectively from the date thereof, unless there be paid, before 
the expiration of the said three and seven years respectively, 
the sum or sums of money and stamp duties in the schedule 
to this Act annexed ; and the payment of the said sums of 
money and stamp duties respectively shall be endorsed on 
the warrant for the said letters patent ; and such officer of 

express leave of the Lord Chancellor, (lie HealhonS Patent, 10 Jur. w. a. 810.) 
Affidavits in opposition to a patent must be filed before the morning of heading. 
(Re McKeanS Patent, 1 De G. F. & J. 3.) 
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the Commissioners as may be appointed for this purpose 
shall issue under the seal of the Commissioners a certificate 
of such payment, and shall endorse a receipt for the same 
on any letters patent issued under the authority of the said 
warrant; and such certificate, duly stamped, shall be evi- 
dence of the payment of the several sums respectively. 
[Bepealed hy Act 16 Vict. cap. 5.] 
Letters patent 18. The Commissioners, so soon after the sealing of the 

issued under the • i i i t ^ i i 

great seal to be said warrant as required by the applicant tor the letters 
whole of the patent, shall cause to be prepared letters patent for the in- 
the" Channel ' ventiou, according to the tenor of the said warrant, and it 
isie'c/k™. sball be lawful for the Lord Chancellor to cause such letters 
patent to be sealed with the great seal of the United King- 
dom, and such letters patent so sealed shall extend to the 
whole of the United Kingdom of Great Britain and Ireland, 
the Channel Islands, and the Isle of Man ; and in case 
such warrant so direct, such letters patent shall be made 
applicable to her Majesty's colonies and plantations abroad, 
or such of them as may be mentioned in such warrant ; and 
such letters patent shall be valid and effectual as to the 
whole of such United Kingdom, and the said islands and 
isle, and the said colonies or plantations, or such of them 
as aforesaid, and shall confer the like powers, rights, and 
privileges as might, in case this Act had not been passed, 
have been conferred by several letters patent of the like 
purport and effect passed under the great seal of the United 
Kingdom, under the seal appointed to be used instead of 
the great seal of Scotland, and under the great seal of Ire- 
land respectively, and made applicable to England, the do- 
minion of Wales, the town of Berwick-upon-Tweed, the 
Channel Islands, and Isle of Man, and the said colonies and 
plantations, or such of them as aforesaid, to Scotland, and 
to Ireland respectively, save as herein otherwise provided : 
Nothing to give Provided always, that nothing in this Act contained shall be 
ters patent deemed or taken to give any effect or operation to any 
TOtaiy. ™™'' letters patent to be granted under the authority of this Act 
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in any colony in which such or the like letters patent would 
be invalid by the law in force in the same colony for the 
time being : Provided always, that a transcript of such let- 
ters shall, so soon after the sealing of the same and in such 
manner as the Commissioners shall direct, be transmitted to 
the Director of Chancery in Scotland, and be recorded in 
the records of Chancery in Scotland, upon payment of such 
fees as the Commissioners shall appoint, in the same manner 
and to the same effect in all respects as letters patent 
passing under the seal appointed by the treaty of union to 
be used in place of the great seal of Scotland have heretofore 
been recorded, and extracts from the said records shall be 
furnished to all parties requiring the same, on payment of 
such fees as the Commissioners shall direct, and shall be 
received in evidence in all courts in Scotland to the like 
effect as the letters patent themselves. 

19. Provided always, that no letters patent, save as No letters paten 

. . , . , ,. , to be issued afte: 

hereinafter mentioned in the case of letters patent destroyed three months 

1 i? "J from date of 

or lost, shall issue on any warrant granted as aioresaid, warrant. 
unless application be made to seal such letters patent within 
three months after the date of the said warrant. 

20. Provided also, that no letters patent (save letters No letters paten 

(except in lieu 

patent issued in lieu of others destroyed or lost) shall be tboaeioat, etc.) 

- ' 1 * n f n. Ti 1 ,tobe issued afte 

issued or be of any force or effect unless the same be granted eipirationofpro 

1-1 ■ ^ J 1 ■ • 1 i_ i_- J tection given bj 

during the continuance of the provisional protection under this Act. 
this Act, or where a complete specification has been deposited 
under this Act, then unless such letters patent be granted 
during the continuance of the prptection conferred under 
this Act by reason of such deposit, save that where the 
application to seal such letters patent has been made during 
the continuance of such provisional or other protection as 
aforesaid, and the sealing of such letters patent has been 
delayed by reason of a caveat or an application to the Lord 
Chancellor against or in relation to the sealing of such 
letters patent, then such letters patent may be sealed at 
such time as the Lord Chancellor shall direct.* 

* Under special circumatancea the Lord Chancellor will order a patent to be sealed 
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Letters patent 21. Provided also, that where the applicant for such letters 
to'personal re. patent dies during the continuance of the provisional pro- 

■presentatives of... ,, ji- i /^iij •i.p 

theappbcantdu- tectiou, Or the protection by reason or the deposit oi a 
pKrteottoD^OT" complete specification (as the case may be), such letters 
inonths*after patent may be granted to the executors or administrators of 
ceMer"' ° ^"' ^^'^^ applicant during the continuance of such provisional 
or other protection, or at any time within three months 
after the death of such applicant, notwithstanding the ex- 
piration of the term of such provisional or other protection, 
and the letters patent so granted shall be of the like force 
and eflfect as if they had been granted to such applicant 
during the continuance of such provisional or other protec- 
tion, 
bedertro/edo"' 22. Provided also, that in case any such letters patent 
patent mIyTe°'° ^^^^^ ^^ destroyed or lost, pther letters patent of the like 
issued. tetior and effect, and sealed and dated as of the same day, 

may, subject to such regulations as the Commissioners may 
direct, be issued under the authority of the warrant in pur- 
suance of which the original letters patent were issued. 
maybe'§atcd*a9 23. It shall be lawful (the Act of the eighteenth year of 
appifcatton?"^" King Henry the Sixth, chapter one, or any other Act. to the 
contrary notwithstanding) to cause any letters patent to be 
issued in pursuance of this Act to be sealed and bear date 
as of the day of the application for the same, and in case of 
such letters patent for any invention provisionally registered 
under the " Protection of Inventions Act, 1851," as of the 
day of such provisional registration, or where the law ofiBeer 
to whom the application was referred, or the Lord Chan- 
cellor, thinks fit and directs, any such letters patent as 
aforesaid may be sealed and bear date as of the day of the 
sealing of such letters patent, or of any other day between 
the day of such application or provisional registration, and 
the day of such sealing. 

24. Any letters patent issued under this Act, sealed and 

though the case does not fall within the strict letter of this section. (Re MackirUosh'n 
Fatenl, i Jur. a. =,.1342.) 
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bearine date as of any day prior to the day of tlie actual Letters patent 

■ •'^ •' . where antedatet 

sealing thereof, shall be of the same force and validity as if to be of the same 
they had been sealed on the day as of which the same are sealed on the da; 
expressed to be sealed, and bear date : Provided always, 
that (save vrhere such letters patent are granted for any 
invention, in respect whereof a complete specification has 
been deposited upon the application for the same under this 
Act) no proceeding at law or in equity shall be bad upon 
such letters patent in respect of any infringement committed 
before the same were actually granted. 

25. "Where, upon any application made after the passing Letters patent 
of this Act, letters patent are granted in the United King- United Kingdor 
dom for or in respect of any invention first invented in any foreign inven- 

,. . 1,1 T • 1 n I- • tions not to con 

foreign country, or by the subject of any foreign power or tinue in lorce 

, . J i. J. Ti • ■! r j.1. 1 after the ex pira 

state, and a patent or like privilege tor the monopoly or ex- tionoftheforeig 

elusive use or exercise of such invention in any foreign p*'^"'- 

country is there obtained before the grant of such letters 

patent in the United Kingdom, all rights and privileges 

under such letters patent shall (notwithstanding any term 

in such letters patent limited) cease and be void, immediately 

upon the expiration or other determination of the term 

during which the patent or like privilege obtained in such 

foreign country shall continue in force;* or where more 

than one such patent or like privilege is obtained abroad, 

immediately upon the expiration or determination of the 

term which shall first expire or be determined of such 

several patents or like privileges : Provided always, that no 

letters patent for or in respect of any invention for which 

any such patent or like privilege as aforesaid, shall have 

been obtained in any foreign country, and which shall be 

granted in the said United Kingdom, after the expiration of 

the term for which such patent or privilege was granted, or 

was in force, shall be of any validity. 

* This provision applies only to patents granted in the United Kingdom subsequent 
to the passing of the statute. (Bodmer's Patent, 8 Moore's P. C. Cases, 283.)— See 
the cases on this section a}ite, p. 171. 
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Letters patent 26. No letters patent for any invention (granted after the 
the use of inTen- passing of this Act) shall extend to prevent the use of such 

tiona in foreign . ... ^ . . . i ^ j_i • j.* 

ships resorting invention in any foreign ship or vessel, or tor the navigation 
" P<" ■ Qf g^jjy foreign ship or vessel, which may be in any port of her 
Majesty's dominions, or in any of the waters within the juris- 
diction of any of her Majesty's courts, where such invention 
is not so used for the manufacture of any goods or commo- 
dities, to be vended within or exported from her Majesty's 

eicept ships of dominions :* Provided always, that this enactment shall not 

foreign states in t i • t c t* • c i • i 

•whose ports extend to the ships or vessels of any foreign state, of which 

British ships are ,.,. o i e • i* 

prevented from the laws authorize subjects 01 such foreign state, having pa^ 
mentions. tents or like privileges for the exclusive use or exercise of 

inventions within its territories, to prevent or interfere with 
the use of such inventions in British ships or vessels, or in 
or about the navigation of British ships or vessels, while in 
the ports of such foreign state, or in the waters within the 
jurisdiction of its courts, where such inventions are not so 
used for the manufacture of goods or commodities, to be 
vended within or exported from the territories of such foreign 
state. 
SSfniteldCf 27. All letters patent to be granted under this Act (save 
being enrolled, only letters patent granted after the filing of a complete 
specification) shall require the specification thereunder to be 
filed in the High Court of Chancery, instead of requiring 
the same to be enrolled, and no enrolment shall be requi- 
site.! 
Specifications, 28. Every specification to be filed in pursuance of the 

etc., to be filed ,. . » , , n i ni t • i /r. 

in such ofSce as Condition ot any letters patent, shall be nied in such oince 

shau direct. of the Court of Chancery as the Lord Chancellor shall from 

time to time appoint,! and every provisional specification 

and complete specification left or filed at the ofiice of the 

Commissioners on the application for any letters patent, shall 

* This clause wag introduced in consequence of the decision of the Court of 
Chancery in Caldwell v. Van Ylieasengen, (9 Hare, 415,) — Eda. 

t Specifications are to be filed at the great seal patent oiEce (see Lord Si. lieonards' 
Orders, Oct. 1st, 1863), and this branch of the Court of Chancery is combined with 
the office of the commissioners of patents ; see No. 6 of the First Set of Bules. — Edt. 
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forthwitli after the grant of the letters patent, or if no letters 
patent be granted then immediately on the expiration of six 
months from the time of such application, be transferred to 
and kept in the said office appointed for filing specifica- 
tions in Chancery : and in case reference is made to draw- ■*■' *° '''!.''? «^'' 

" copies of draw- 

ings in any specification deposited or filed under this Act, an ings- 

extra copy of such drawings shall be left with such specifi- 
cation. {The latter part of this section was repealed hy Act 

16 and 17 Vict. cap. 115, sect. 1.] 

29. The Commissioners shall cause true copies of all spe- Copies of specif 

, ^ , ^, cations to be 

cifications (other than provisional specifications),* dis- open to inspec. 

1 ' 1 I- 1 • Di 1 1 • " tion at office of 

claimers, and memoranda of alterations filed under or in pur- commissioners, 
suance of this Act, and of all provisional specifications after and Dublin, 
the term of the provisional protection of the invention has 
expired, to be open to the inspection of the public at the 
office of the Commissioners, and at an office in Edinburgh 
and Dublin respectively, at all reasonable times, subject to 
such regulations as the Commissioners may direct ; and the 
Commissioners shall cause a transcript of the said letters 
patent to be transmitted for enrolment in the Court of 
Chancery, Dublin, and shall cause the same to be enrolled 
therein, and the transcript or exemplifi.cation thenceforward 
shall have the like effect to all intents and purposes as if the 
original letters patent had been enrolled in the Court of 
Chancery in Dublin, and all parties shall have all their reme- 
dies by scire facias, or otherwise, as if the letters patent had 
been granted to extend to. Ireland only. 

30. The Commissioners shall cause to be printed, pub- andothe" dScu- 
lished, and sold, at such prices and in such manner as they ™^^J^^'^„^ „j 
may thinkffit, all specifications, disclaimers, and memoranda "siied. 

of alterations, deposited or filed under this Act, and such 

* Provisional specifications are now open to the inspection of the public, after the 
period of provisional protection has expired, by virtue of the 2nd section of 16 and 

17 Vict. 0.115.— JSife. 

t The 23 Vict. c. 13 (post, p. 299), enables the Secretary of State for War to pro- 
hibit the publication of specifications of inventions relating to munitions of war 
purchased by him under that Act. 
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specifications (not being provisional specifications), dis- 
claimers, and memoranda respectively, shall be so printed 
and published as soon as conveniently may be after the filing 
thereof respectively, and all such provisional specifications 
shall be so printed and published as soon as conveniently 
may be after the expiration of the provisional protection ob- 
tained in respect thereof ; and it shall be lawful for the Com- 
As to presenting missioners to present copies of all such publications to such 

copies of publi- itti . i i-ir. i 

ciitions to pubUc public libraries and museums as they may think fit, and to 
allow the person depositing or filing any such specification, 
disclaimer, or memorandum of alteration, to have such num- 
ber, not exceeding twenty-five, of the copies thereof so 
printed and published, without any payment for the same, 
as they may think fit. 

Enroiraeiits,eto., gi_ jt ghaH be lawful for the Lord Chancellor and the 

may be removed 

to the office for Master of the Rolls to direct the enrolment of specifications, 

specincationB. _ ^ '^ 

disclaimers, and memoranda of alterations, heretofore or 
hereafter enrolled or deposited at the Eolls Chapel office, or 
at the petty bag office, or at the enrolment office of the Court 
of Chancery, or in the custody of the Master of the Eolls, as 
keeper of tlie public records, to be transferred to and kept 
in the office appointed for filing specifications in Chancery 
under this Act. 
Commissioners 32. The Commissioners shall cause indexes to all specifica- 

to cause mdexes ... , 

to be made to old tions, disclaimers, and memoranda of alterations heretofore 

specmcations, 

etc. ; such speci- or to be hereafter enrolled or deposited as last aforesaid to 

ficatioQS, etc., in i i-i^ 

iina.T be printed be prepared m such lorm as they may think fit, and such 
indexes shall be open to the inspection of the public at such 
place or places as the Commissioners shall appoint, and sub- 
ject to the regulations to be made by the commissioners, and 
the Commissioners may cause all or any of such indexes, 
specifications, disclaimers, and memoranda of alterations to 
be printed, published, and sold in such manner and at such 
prices as the commissioners may think fit. 

Copies of speci- 33. Copics, printed by the printers to the Queen's Ma- 

floations, etc., as . .5 . ,. , . 1 <. , 

printed by .jesty, of Specifications, disclaimers, and memoranda of alte- 
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rations, shall be admissible in evidence, and deemed and Queen's pnnters 
taKen to be prima jaoie evidence oi the existence and con- 
tents of the documents to which they purport to relate in 
all courts and in all proceedings relating to letters patent. — 
\_Bepealed hy Act 16 ^ 17 Vict. cap. 115, sect. 1 : see sect. 4 
of that Act-I 

34. There shall be kept at the office appointed for filing ^„^°Yobeke't 
specifications in Chancery under this Act a book or books, 

to be called " The Eegister of Patents," wherein shall be 
entered and recorded in chronological order all letters patent 
granted under this Act, the deposit or filing of specifications, 
disclaimers, and memoranda of alterations filed in respect of 
such letters patent, all amendments in such letters patent 
and specifications, all confirmations and extensions of such 
letters patent, the expiry, vacating, or cancelling such letters 
patent, with the dates thereof respectively, and all other 
matters and things affecting the validity of such letters patent 
as the Commissioners may direct, and such register, or a copy 
thereof, shall be open at all convenient times to the inspec- 
tion of the public, subject to such regulations as the Com- 
missioners may make. 

35. There shall be kept at the office appointed for filing ^roTietors°to be 
specifications in Chancery under this Act a book or books, tept at the office 

t ^ •' ^ _ for filing specm- 

entitled " The Register of Proprietors," wherein shall be cBtions. 
entered, in such manner as the Commissioners shall direct, 
the assignment of any letters patent, or of any share or inter- 
est therein, any licence under letters patent, and the district 
to which such licJence relates, with the name or names of any 
person having any share or interest in such letters patent or 
licence, the date of his or their acquiring such letters patent, 
share, and interest, and any other matter or thing relating 
to or afiecting the proprietorship in such letters patent or 
licence ; and a copy of any entry in such books, certified 
under such seal as may have been appointed or as may be 
directed by the Lord Chancellor to be used in the said office, 
shall be given to any person requiring the same, on payment 
of the fees hereinafter provided ; and such copies so certified 
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shall be received in evidence in all courts and in all pro- 
ceedings, and shall be prima facie proof of the assignment of 
such letters patent, or share or interest therein, or of the 
licence or proprietorship, as therein expressed : Provided 
dlvsrays,* that until such entry shall have been made the 
grantee or grantees of the letters patent shall be deemed and 
taken to be the sole and exclusive proprietor or proprietors 
of such letters patent, and of all the licences and privileges 
thereby given and granted ; that certified duplicates of all 
entries made in the said register of proprietors shall forth- 
with be transmitted to the office of the commissioners in 
Edinburgh and Dublin, where the same shall also be open to 
the inspection of the public ; and any writ of scire facias to 
repeal such letters patent may be issued to the sheriff of the 
county or counties in which the grantee or grantees resided 
at the time when the said letters patent were granted ; and 
in case such grantee or grantees do not reside in the United 
Kingdom, it shall be sufficient to file such writ in the petty 
bag office, and serve notice thereof in writing at the last 
known residence or place of business of such grantee or 
grantees ; and such register or a copy shall be open to the 
inspection of the public at the office of the commissioners, 
subject to such regulations as the commissioners may make : 
Provided always, that in any proceeding in Scotland to re- 
peal any letters patent, service of all writs and summonses 
shall be made according to the existing forms and practice ; 
provided also, that the grantee or grantees of letters patent 
to be hereafter granted may assign the letters patent for 
England, Scotland, or Ireland respectively as effectually as 
if the letters patent had been originally granted to extend 
to England or Scotland or Ireland only, and the assignee or 
assignees shall have the same rights of action and remedies, 

* It was held by the Court of Queen's Bench in ChoUet t. Soffman (7 Ell. & Bl. 
686), that under this clause an assi^ee cannot bring an action for an infringement 
until his assignment has been registered ; and that this applies to patents granted 
previous to October, 1853, if the assignment was made subsequent to that time. 
See also ante, p. 188. 
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and shall be subject to the like actions and suits, as he or 
they should and would have had and been subject to upon 
the assignment of letters patent granted to England, Ireland, 
or Scotland before the passing of this Act. 

36. Notwithstanding any proviso that may exist in former Power for more 
letters patent, it shall be lawful for a larger number than eonstoCeT' 
twelve persons hereafter to have a legal and beneficial interest letteri-patent!" 
in such letters patent. 

37. If any person shall wilfully make or cause to be made Falsification or 
any false entry in the said register of proprietors, or shall a misdemeanor, 
wilfully make or forge, or cause to be made or forged, any 

writing falsely purporting to be a copy of any entry in the 
said book, or shall produce or tender, or cause to be pro- 
duced or tendered, in evidence, any such writing knowing 
the same to be false or forged, he shall be guilty of a mis- 
demeanor, and shall be punished by fine and imprisonment 
accordingly. 

38. If any person shall deem himself aggrieved by any Entries may be 
entry made under colour of this Act in the said register of 
proprietors, it shall be lawful for such person to apply, by 

motion, to the Master of the Eolls, or to any of the courts 
of common law at "Westminster in term time, or by summons 
to a judge of any of the said courts in vacation, for an order 
that such entry may be expunged, vacated, or varied ; and 
upon any such application the Master of the Eolls, or such 
court or judge respectively, may make such order for ex- 
punging, vacating, or varying such entry, and as to the costs 
of such application, as to the said Master of the Eolls or to 
such court or judge may seem fit ; and the officer having the 
care and custody of such register, on the production to him 
of any such order for expunging, vacating, or varying any 
such entry, shall expunge, vacate, or vary the same, accord- 
ing to the requisitions of such order.* 

* The Master of the Eolls under this section ordered the registry of a second 
assignment of a patent to be expunged on the application of the assignees under a 
prior assignment, which had not been registered until after the second, as it appeared 
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Provisions of 5 39. All the provisions of the Acts of the session holden 

& S Wm. IV. 0. . "^ 

83,andof7&8 111 the fifth and sixth years of King William the Fourth, 

disclaimers and chapter eighty-three, and of the session holden in the 

terations to apply Seventh a,nd eighth years of her Majesty, chapter sixty- 

this Act.^ "" ' nine, respectively, relating to disclaimers and memoranda of 

alterations in letters patent and specifications, except as 

hereinafter provided, shall be applicable and apply to any 

letters patent granted and to any specification filed under 

Applications for ^^^ provisions of this Act : Provided always, that all appli- 

ealea™tobe°t cations for leave to enter a disclaimer or memorandum of 

stonlrs.'"""™" alteration shall be made, and all caveats relating thereto 

shall be lodged at the office of the commissioners, and 

shall be referred to the respective law officers in the said 

first-recited Act mentioned : Provided also, that every such 

disclaimer or memorandum of alteration shall be filed in 

the office appointed for filing specifications in Chancery 

under this Act, with the specification to which the same 

relates, in. lieu of being entered or filed and enrolled as 

required by the said first-recited Act, or by the Act of the 

session holden in the twelfth and thirteenth years of her 

Majesty, chajjter one hundred and nine, and the said Acts 

shall be construed accordingly : Provided also, that such 

filing of any disclaimer or memorandum of alteration, in 

pursuance of the leave of the law officer in the first-recited 

Act mentioned, certified as therein mentioned, shall, except 

in cases of fraud, be conclusive as to the right of the party 

to enter such disclaimer or memorandum of alteration 

under the said Acts and this Act; and no objection shall be 

allowed to be made in any proceeding upon or touching 

that tile second assignment had been executed for a fraudulent and improper purpose. 
(Re Green's Fatenf, ^4: Be&Am.) In another case, the Master of the Kolls said, 
that if there were two deeds assigning the patent simpliciier to two different persons, 
and the second was registered before the first, and if it were clearly proved that 
the second deed was executed with full and complete notice of the prior one, though 
subsequently registered, he conceived he should have power to direct an enti-y to be 
made upon the register, stating the facts. It ip the duty of the Court, under this 
section of the Act, to insert on the register any facts relating to the proprietorship 
but not the legal inferences to be drawn from them. {Re Morel's Patent^ 25 Bea. 
681.) 
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such letters patent, specification, disclaimer, or memoran- 
dum of alteration, on the ground that the party entering 
such disclaimer or memorandum of alteration had not suf- 
ficient authority in that behalf: Provided also, that no 
action shall be brought upon any letters patent in which 
or on the specification of which any disclaimer or memo- 
randum of alteration shall have been filed in respect of 
any infringement committed prior to the filing of such dis- 
claimer or memorandum of alteration, unless the law officer 
shall certify in his fiat that any such action may be brought, 
notwithstanding the entry or filing of such disclaimer or 
memorandum of alteration. 

40. All the provisions of the said Act of the fifth and J'°^^^^^^p, 
sixth years of King William the Fourth, for the confir- c. 83 ; 3 & 3 vioi 

*" ° c. 67 ; and 7 & i 

mation of any letters patent, and the grant of the new viot. o. 69, aa tc 

n 1 • 1 A confirmation an 

letters patent, and all the provisions of the said Act, prolongation, to 
and of the Acts of the session liolden in the second and under this Act. 
third years of her Majesty, chapter sixty-seven, and of 
the session holden in the seventh and eighth years of her 
Majesty, chapter sixty-nine, respectively, relating to the 
prolongation of the term of letters patent,* and to the grant 
of new letters patent for a further term, shall extend and 
apply to any letters patent granted under the provisions of 
this Act, and it shall be lawful for her Majesty to grant any 
new letters patent, as in the said Acts mentioned ; and in 
the granting of any such new letters patent her Majesty's 
order in. council shaU. be a sufficient warrant and authority 
for the sealing of any new letters patent, and for the inser- 
tion in such new letters patent of any restrictions, condi- 
tions, and provisions in the said order mentioned ; and the 
Lord Chancellor, on the receipt of the said order in coun- 
cil, shall cause letters patent, according to the tenor and 
efiect of such order, to be made and sealed in the manner 
herein directed for letters patent issued under the warrant 

* See the explanation of this section given by the seventh section of 16 & 17 Vict, 
u. lU.—Eds. 
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of the law officer : Provided always, that such new letters 
patent shall extend to and be available in and for such places 
as the original letters patent extended to and were available 
in: Provided also, that such new letters patent shall be 
sealed and bear date as of the day after the expiration of the 
term of the original letters patent which may first expire. 

41. In any action in any of her Majesty's superior courts 
of record at Westminster or in Dublin for the infringement 
of letters patent, the plaintiff shall deliver with his declara- 
tion particulars of the breaches complained of in the said 
action, and the defendant, on pleading thereto, shall deliver 
with his pleas, and the prosecutor in any proceedings by 
scire facias to repeal letters patent shall deliver with his 
declaration, particulars of any objections on which he means 
to rely at the trial in support of the pleas in the said action 
or of the suggestions of the said declaration in the proceed- 
ings by scire facias respectively ; and at the trial of such 
action or proceedings by scire facias, no evidence shall be 
allowed to be given in support of any alleged infringement 
or of any objection impeaching the validity of such letters 
patent whicli shall not be contained in the particulars de- 
livered as aforesaid: Provided always, that the place or 
places at or in which and in what manner the invention is 
alleged to have been used or published prior to the date of 
the letters patent shall be stated in such particulars : Pro- 
vided also, that it shall and may be lawful for any judge at 
chambers to allow such plaintiff or defendant or prosecutor 
respectively to amend the particulars delivered as aforesaid, 
upon such terms as to such judge shall seem fit : Provided 
also, that at the trial of any proceeding by scire facias to 
repeal letters patent the defendant shall be entitled to begin 
and to give evidence in support of such letters patent ; and 
in case evidence shall be adduced on the part of the pro- 
secutor impeaching the validity of such letters patent, the 
defendant shall be entitled to the reply. 

42. In any action in any of her Majesty's superior courts 
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of record at Westminster and in Dublin for the infringe- grant iDjunctio 
ment of letters patent, it shall be lawful for the court in S^gLant"" 
which such action is pending, if the court be then sitting, 
or if the court be not sitting, then for a judge of such court, 
on the application of the plaintiff or defendant respectively, 
to make such order for an injunction, inspection, or account, 
and to give such direction respecting such action, injunc- 
tion, inspection, and account, and the proceedings therein 
respectively, as to such court or judge may seem fit.* 

43. In taxing the costs in any action in any of her Ma- Particulars to t 
jesty's superior courts at Westminster or in Dublin, com- lH^'^fJS.s!''" 
menced after the passing of this Act, for infringing letters 
patent, regard shall be had to the particulars delivered in 
such action, and the plaintiff and defendant respectively 
shall not be allovred any costs in respect of any particular, 
unless certified by the judge before vphom the trial was had 
to have been proved by such plaintifi" or defendant respec- 
tively, without regard to the general costs of the cause ; and 
it shall be lawful for the judge before whom any such action 
shall be tried to certify on the record that the validity of 
the letters patent in the declaration mentioned came in 
question ; f and the record, with such certificate, being given 
in evidence in any suit or action for infringing the said let- 
ters patent, or in any proceeding by scire facias to repeal 
the letters patent, shall entitle the plaintifi' in any such 

* Under .this clause application was made to the Court of Exchequer for liberty 
for the plaintiffs in an action for the infringement of a patent for making printer's 
type of a certain combination of metals to inspect type, and if necessaiy to take 
specimens for the purpose of being analyzed, in order to ascertain if it was an in- 
fringement of the patent. The application was refused, the Court saying, 1st, that 
it was very doubtful whether it had power to grant such an application under any 
circumstances ; 3nd, that even if it had such power, it must be clearly shown that 
there had been an infringement ; and 3rd, that an order for simple inspection would 
not be granted unless the ease were such that a court of equity would grant 
an injunction {Patent Type Founding Co. v. JLloyd, G Jur. w. s. 103) j see also 
JEColland v. Fox (3 Ell. & Bl. 977). For the practice as to inspection in Chancery 
see ante, p. 201. 

t This certificate may be given on a trial in the Court of Chancery, [Needham 
Y Oxtey (8 L. T. «, s. 604) ; Davenport v. Bylands (1 law Eep. Eq. 308). 

T 2 
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suit or action, or the defendant in such proceeding by ^cire 
facias, on obtaining a decree, decretal order, or final judg- 
ment to his full costs, charges, and expenses, taxed as be- 
tween attorney and client,* unless the judge making such 
decree or order, or the judge trying such action or proceed- 
ing, shall certify that the plaintiff or defendant respectively 
ought not to have such full costs : Provided always, that 
nothing herein contained shall affect the jurisdiction and 
forms of process of the courts in Scotland in any action for 
the infringement of letters patent, or in any action or pro- 
ceeding respecting letters patent hitherto competent to the 
said courts : Provided also, that when any proceedings shall 
require to be taken in Scotland to repeal any letters patent, 
such proceedings shall be taken in the form of an action of 
' reduction at the instance of her Majesty's advocate, or at 
the instance of any other party having interest, with con- 
currence of her Majesty's advocate, which concurrence her 
Majesty's advocate is authorized and empowered to give 
upon just cause shown only. 
Payments and 4A. There shall be paid in respect of letters patent applied 

stamp duties on « . i i • j.- j j.i ^t i' 'i? j_- 

letters patent to: lor Or issued as herein mentioned, the nling oi_ specmcations 
easinso e e. ^^^ disclaimers, certificates, entries and searches, and other 
matters and things mentioned in the schedule to this Act, 
such fees as are mentioned in the said schedule ; and there 
shall be paid unto and for the use of her Majesty, her heirs 
and successors, for or in respect of the warrants and certifi- 
cates mentioned in the said schedule, or the vellum, parch- 
ment, or paper on which the same respectively are written, 
the stamp duties mentioned in the said schedule; and no 
other stamp duties shall be levied, or fees, except as herein- 
after mentioned, taken in respect to such letters patent and 

, * As to what is a sufficient certificate to enable the Court to direct the costs to be 
thus taxed, see Setts v. Be Vitre (11 Jur. if. a. 11) ; Bomll v. Sadley (17 C.B. 
N. 3. 435 ; S.C.lQli. T. N. s, 650). A patentee who has once obtained this cer- 
tificate may have his full costs in any subsequent action for infringement, even 
although the vahdity of the patent may not have been questioned in such action. 
Davenport v. Rylmids (1 Law Eep. Eq. 308 j S. C. .56 L. J. h. s. Oh. 204). 
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specifications, and tlie matters and things in such schedule 
mentioned. [Be2)ealed ly Act 16 Vict. cap. 5.] 

45. The stamp duties hereby granted shall be under the Dutioa to be 



care and management of the Commissioners of inland reve- m"nro?coinmi 



under manage- 
ment of commi 
sionera of Inlai 



nue ; and the several rules, regulations, provisions, penalties, Eerenue, 
clauses, and matters contained in any Act now or hereafter 
to be in force with reference to stamp duties sliall be appli- 
cable thereto. [Bepealed by Act 16 Vict. cap. 5.] 

46. The fees to be paid aa aforesaid shall from time to aii moneys re- 
time be paid into the receipt of the exchequer, and be car- to'the oonaoli-' 
ried to and made part of the consolidated fund of the United 
Kingdom. [Sepealed hy Act 16 Vict. cap. 5.] 

47. Provided always, that nothing herein contained shall Not to prevent 
prevent the payment as heretofore to the law officers in to^^woffloerTi 
cases of opposition to the granting of letters patent, and in tbn,%°tc.°^^°'' 
cases of disclaimers and memoranda of alterations, of such 

fees as may be appointed by the Lord Chancellor and 
Master of the Eolls as the fee to be paid on the hearing of 
such oppositions and in the case of disclaimers and memo- 
randa of alterations respectively, or of such reasonable sums 
for office or other copies of documents in the office of the 
Commissioners as the Commissioners may from time to time 
appoint to bo paid for such copies ; and the Lord Chancellor 
and Master of the Kolls, and the Commissioners, are hereby 
respectively authorized and empowered to appoint the fees 
to be so paid in respect of such oppositions, disclaimers, and 
memoranda of alterations respectively, and for such office 
orother copies.* 

48. It shall be lawful fori;he Commissioners of her Ma- Feea and saiarie 

of o£B.C6rs 

jesty's treasury from time to time to allow such fees to the 
law officers and their clerks (for duties under this Act, in 
respect of which fees may not be payable to them under the 
provisions lastly hereinbefore contained), as the Lord Chan- 
cellor and Master of the Eolls may from time to time ap- 

* See the Order of St. Iconards and Sir John Eomilly, of the 1st Oot„ Mil.— Ed: 
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point, and to allow such salaries and payments to any clerks 
and officers to be appointed under this Act and such addi- 
tional salaries and payments to any other clerks and officers 
in respect of any additional duties imposed on them by this 
Act, as the said Commissioners of the treasury may think fit. 
Sums for defray. 49. It shall be lawful for the Commissioners of her Ma- 

ing salaries and , it n • ' • i 

expenses under jesty's treasury to allow from time to time the necessary 

paid out of sums for providing offices under this Act, and for the fees, 

provided by Par- Salaries, and payments allowed by them as aforesaid, and for 

defraying the current and incidental expenses of such office 

or offices ; and the sums to be so allowed shall be paid out 

of such moneys as may be provided by Parliament for that 

purpose. 

Power to Trea, 50. And whereas divers persons, by virtue of their offices 

Bury to grant , i n i i i • 

compensation to or appointments, are entitled to fees or charges payable in 
by this Act. respect of letters patent as heretofore granted within the 
United Kingdom of Great Britain and Ireland, or have and 
derive in respect of such letters patent, or the procedure for 
the granting thereof, fees or other emoluments or advan- 
tages : it shall be lawful for the said Commissioners of the 
treasury to grant to any such persons who may sustain any 
loss of fees, emolumbnts, or advantages, by reason of the 
passing of this Act, such compensation as, having regard to 
the tenure and nature of their respective offices and ap- 
pointments, such Commissioners deem just and proper to 
be awarded ; and all such compensations shall be paid out 
of such moneys as may be provided by Parliament for that 
purpose : Provided always, that in case any person to whom 
any yearly sum by way of compensation shall be awarded 
and paid shall, after the passing of this Act, be appointed 
to any office or place of emolument under the provisions of 
this Act, or in the public service, then and in every such 
case the amount of such yearly sum shall in every year be 
diminished by so much as the emoluments of such person 
for such year from such office or place shall amount to, and 
provision in that behalf shall be made in the award to him 
of such yearly sum. 
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51. An account of all salaries, fees, allowances, sums, and Aoconat of saJa 
compensations to be appointed, allowed, or granted under TOmpensaUon ai 
this Act shall, within fourteen days next after the same shall liTbefore Par 
be so appointed, allowed, or granted resJDectively, be laid ^™™*' 
before both Houses of Parliament, if Parliament be then 

sitting, or if Parliament be not then sitting, then within 
fourteen days after the next meeting of Parliament. 

52. Letters patent may be granted in respect of applica- js^ot to extend t 
tions made before the commencement of this Act, in like TrTetee Mm- 
manner and subject to the same provisions as if this Act ™™eemeut of 
had not been passed. 

53. Where letters patent for England or Scotland or Ire- As to letters po 
land have been granted before the commencement of this fore cSnence- 
Act, or are, in respect of any application made before the for England^ 
commencement of this Act, hereafter granted, for any in- iS!'"'^' °^ ^"^^ 
vention, letters patent for England or Scotland or Ireland 

may be granted for such invention in like manner as if this 
Act had not been passed : Provided always, that in lieu of 
all the fees or payments and stamp duties now payable in 
respect of such letters patent, or in or about obtaining a 
grant thereof, there shall be paid in respect of such letters 
patent for England or Scotland or Ireland on the sealing of 
such respective letters patent a sum equal to one-third part 
of the fees and stamp duties which would be payable ac- 
cording to the schedule to this Act in respect of letters pa- 
tent issued for the United Kingdom under this Act, on or 
previously to the sealing of such letters patent, and at or 
before the expiration of the third year and the seventh year 
respectively of the term granted by such letters patent for 
England or Scotland or Ireland, sums equal to one-third 
part of the fees and stamp duties payable at the expiration 
of the third year and the seventh year respectively of 
the term granted by letters patent issued for the United 
Kingdom under this Act ; and the condition of such letters 
patent for England or Scotland or Ireland shall be varied 
accordingly ; and such fees shall be paid to such persons as 
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the Commissioners of her Majesty's treasury shall appoint, 
and shall be carried to and form part of the said consoli- 
dated fund. [Bepealed ly Act IC Vict., ca/p. 5.] 
dole maybe used. 54. The several forms in the schedule to this Act may be 
used for and in respect of the several matters therein men- 
tioned, and the Commissioners may where they think fit 
vary such forms as occasion may require, and cause to be 
printed and circulated such other forms as they may think 
fit to be used for the purposes of this Act. 
term?'^^'**'™ °^ ^^' ■''^ *^® construction of this Act the following expres- 
sions shall have the meanings hereby assigned to them, un- 
less such meanings be repugnant to or inconsistent with the 
context ; (that is to say,) 

The expression "Lord Chancellor" shall mean the Lord 
Chancellor or Lord Keeper of the Grreat Seal, or Lords 
Commissioners of the Great Seal : 
* The expression " The Commissioners " shall mean the 

Commissioners for the time being acting in execution 
of this Act : 
The expression " Law Officer " shall mean her Majesty's 
Attorney- General or Solicitor- General for the time 
being for England, or the Lord Advocate, or her Ma- 
jesty's Solicitor- General for the time being for Scot- 
land, or her Majesty's Attorney- General or Solicitor- 
General for the time being for Ireland : 
The expres^on " Invention " shall mean any manner of 
new manufacture the subject of letters patent and grant 
of privilege within the meaning of the Act of the twenty- 
first year of the reign of King James the First, Chapter 
Three: 
The expressions " Petition," " Declaration," " Provisional 
Specification," " "Warrant," and " Letters Patent " re- 
> spectively, shall mean instruments in the form and to 
the eifect in the schedule hereto annexed, subject to 
such alterations as may from time to time be made 
therein under the powers and provisions of this Act. 
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56. In citing this Act in other Acts of Parliament, instru- short title 
meats, and proceedings, it shall be sufficient to use the ex- 
pression " The Patent Law Amendment Act, 1852." 

67. This Act shall commence and take effect from the first Commencem. 

■ 
of October, one thousand eight hundred and fifty-two. 



The Schedule to which this Act refers. — \_See Sect. 44.] 

[The first part of this Schedule, defining the fees and stamp duties to be paid, was 
repealed by Act 16 Vict. cap. 5, and a schedule of stamp duties thereto annexed 
substituted for the part so repealed.] 

TEES TO BE PAID. 

On leaving petition for grant of letters patent .£5 
On notice of intention to proceed with the appli- 
cation 500 

On sealing of letters patent 5 

On filing of specification 5 

At or before the expiration of the third year . 40 

At or before the expiration of the seventh year . 80 

On leaving notice of objections 2 

Every search and inspection 10 

Entry of assignment or licence 5 

Certificate of assignment or licence 5 

Piling application for disclaimer 6 

Caveat against disclaimer 2 



STAMP DTITIES TO BE PAID. 

On warrant of law officer for letters patent ..500 
On certificate of payment of the fee payable at or 

before the expiration of the third year . . 10 
On certificate of payment of the fee payable at or 

before the expiration of the seventh year . 20 
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FORMS.* 

No. PETITION. 

To the Queen's most excellent Majesty. 
The humble petition of [here insert name and address ofpe- 
fitionerl for, &c., showeth, 

That your petitioner is in possession of an invention for 
[the title of the invention,"] which invention he believes will 
be of great public utility ; that he is the true and first 
inventor thereof; and that the same is not in use by any 
other person or persons, to the best of his knowledge and 
belief. 

Your petitioner therefore humbly prays, that your Ma- 
jesty will be pleased to grant unto him, his executors, ad- 
ministrators, and assigns, your royal letters patent for the 
United Kingdom of Great Britain and Ireland, the Channel 
Islands, the Isle of Man, [Colonies to he mentioned, if any,] 
for the term of fourteen years, pursuant to the statutes in 
that case made and provided. 

And your petitioner will ever pray, &c. 



No. DECLAHATION. 

I, A. B., of, &c., do solemnly and sincerely declare, that I 
am in possession of an invention for, Ac, [the title as in 
petition,] which invention I believe will be of great public 
utility; that I am the true and first inventor thereof; and 
that the same is not iruuse by any other person or persons, 
to the best of my knowledge and belief; [where a complete 
specification is to he filed with the petition and declaration, 
insert these words : — "and that the instrument in writing 
under my hand and seal, hereunto annexed, particularly 
describes and ascertains the nature of the said invention, 
and the manner in which the same is to be performed ;"] and 

* These forma may he varied by the Commissioners of Patents, as the occasion 
may require : 16 & 16 Vict. c. 83, s. M.—Eds. 
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I make this declaration conscientiously believing tlie same 
to be true, and by virtue of the provisions of an Act made 
and passed in the session of Parliament held in the fifth and 
sixth years of the reign of his late Majesty King William 
the Fourth, entituled "An Act to repeal an Act of the pre- 
sent Session of Parliament, entituled 'An Act for the more 
effectual Abolition of Oaths and Affirmations taken and 
made in various departments of the State, and to substi- 
tute Declarations in lieu thereof, and for the more entire 
suppression of voluntary and extra-judicial Oaths and Affi- 
davits,' and to make other provisions for the Abolition of 
unnecessary Oaths." A. B. 

Declared at this day of a.d. 

before me, 

A Master in Chancery, 
or Justice of the Peace, 



No. PEOYISIONAL SPECIEICATIOir. 

I, A.B., do hereby declare the nature of the said inven- 
tion for [insert title as in petition] to be as follows : [here 
insert description.] 

Dated this day of a.d. 

{To be signed hy applicant or his agent^ 



EEI'BEENOB. 

{To ie endorsed on the petition.) 
Her Majesty is pleased to refer this petition to 
to consider what may be properly done therein. 

Clerk of the Commissioners. 



WABEANT. 

In humble obedience to her Majesty's command referring 



284 STATUTES: 15 & 16 VICT. C. 83. 

to me the petition of A. B., of, &c., to consider what maj' be 
properly done therein, I do hereby certify as follows : That 
the said petition sets forth that the petitioner [alteffations of 
the petition]. 

And the petitioner most humbly prays [j>rai/er of the 
petition] . 

That in support of the allegations contained in the said 
petition the declaration of the petitioner has been laid before 
me, whereby he solemnly declares, that {allegations of the 
declaration] . 

That there has also been laid before me [a provisional 
specification signed A. B., and also a certificate, ,] 

or [a complete specification, and a certificate of the filing 
thereof,] whereby it appears that the said invention was 
provisionally protected [or protected] from the 
day of A.D. in pursuance of the statute: 

That it appears that the said application was duly adver- 
tised : 

Upon consideration of all the matters aforesaid, and as it 
is entirely at the hazard of the said petitioner whether the 
said invention is new or will have the desired success, and 
as it may be j-easonable for her Majesty to encourage all arts 
and inventions which may be for the public good, I am of 
opinion, that her Majesty may grant her royal letters patent 
unto the petitioner, his executors, administrators, and assigns 
for his said invention within the United Kingdom of Great 
Britain and Ireland, the Channel Islands, and Isle of Man, 
[Colonies to he mentioned, if any,] for the term of fourteen 
years, according to the statute in that case made and pro- 
vided, if her Majesty shall be graciously pleased so to do, 
to the tenor and effect following : — 

[See next form.] 
Given under my hand, this day of a.d. 

(Seal of the commissioners.) 
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LETTEES PATENT.* 

Victoria, by the grace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, defender of the faith : To 
all to whom these presents shall come, greeting : 

Whereas A. B. hath by his petition humbly represented 
unto us that he is in possession of an invention for , 

which the petitioner believes will be of great public utility ; 
that he is the first and true inventor thereof, and that the 
same is not in use by any other person or persons, to the 
best of his knowledge and belief: The petitioner therefore 
most humbly prayed that we would be graciously pleased to 
grant unto him, his executors, administrators, and assigns, 
our royal letters patent for the sole use, benefit, and advan- 
tage of his said invention within our United Kingdom 
of Great Britain and Ireland, the Channel Islands, and Isle 
of Man, for the term of fourteen years, pursuant to the 
statute in that case made and provided : t And we, being 
willing to give encouragement to all arts and inventions 
which may be for the public good, are graciously pleased to 
condescend to the petitioner's request: Know ye, therefore, 
that we, of our especial grace, certain knowledge, and mere 
motion have given and granted, and by these presents, for 
us, our heirs and successors, do give and grant unto the said 
A. B., his executors, administrators, and assigns, our especial 
licence, full power, sole privilege, and authority, that he the 
said A. B., his executors, administrators, and assigns, and 
every of them, by himself and themselves, or by his and their 
deputy or deputies, servants, or agents, or such others as he 
the said A. B., his executors, administrators or assigns, shall 

* The aboTe form, being the one in actual use, has been substituted for the form 
given in the schedule to the Act. See Section 54. — Eds, 

t In case a complete specification has been filed in the first instance, the letters 
patent will contain this recital, " And whereas the said A. B. hath particularly 
described and ascertained the nature of the said invention, and in what manner the 
same is to be performed, by an instrument in writing under his hand and seal, and 
has caused the same to be filed in the Great Seal Patent Office."— ilii*. 



286 STATUTES : 15 & 16 VICX. C. 83. 

at any time agree with, and no others, from time to time 
and at all times hereafter during the term of years herein 
expressed, shall and lawfully may make, use, exercise, and 
vend his said_invention within our United Kingdom of Great 
Britain apd Ireland, the Channel Islands, and Isle of Man, 
in such manner as to him the said A. B., his executors, ad- 
ministrators, and assigns, or any of them, shall in his or their 
discretion seem meet ; and that he the said A. B., his ex- 
ecutors, administrators, and assigns, shall and lawfully may 
have and enjoy the whole profit, benefit, commodity, and 
advantage from time to time coming, growing, accruing, and 
arising by reason of the said invention, for and during the 
term of years herein mentioned ; to have, hold, exercise, 
and enjoy the said licences, powers, privileges, and advan- 
tages herein-before granted or mentioned to be granted unto 
the said A. B., his executors, administrators, and assigns, for 
and during and unto the full end and term of fourteen years 
from the day of the date of these presents next and imme- 
diately ensuing, according to the statute in such case made 
and provided ; and to the end that he the said A. B., his 
executors, administrators, and assigns, and every of them, 
may have and enjoy the full benefit and the sole use and 
exercise of the said invention, according to our gracious in- 
tention hereinbefore declared, we do by these presents, for 
us, our heirs and successors, require and strictly command 
all and every person and persons, bodies politic and corpo- 
rate, and all other our subjects whatsoever, of what estate, 
quality, degree, name, or condition soever they be, within 
our United Kingdom of Great Britain and Ireland, the 
Channel Islands, and Isle of Man, that neither they nor 
any of them, at any time during the continuance of the said 
term of fourteen years hereby granted, either directly or 
indirectly do make, use, or put in practice the said inven- 
tion, or any part of the same, so attained unto by the said 
A. B. as aforesaid, nor in anywise counterfeit, imitate, or 
resemble the same, nor shall make or cause to be made any 
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addition thereunto or subtraction from the same, whereby 
to pretend himself or themselves the inventor or inventors, 
devisor or devisors thereof, without the consent, licence, or 
agreement of the said A. B., his executors, administrators, 
or assigns, in writing under his or their hands and seals 
first had and obtained in their behalf, upon such pains and 
penalties as can or may be justly inflicted on such offenders 
for their contempt of this our royal command, and further 
to be answerable to the said A. B., his executors, administra- 
tors, and assigns, according to law, for his and their damages 
thereby occasioned : And moreover we do by these presents, 
for us, our heirs and successors, will and command all and 
singular the justices of the peace, mayors, sheriffs, bailiffs, 
constables, headboroughs, and all other officers and minis- 
ters whatsoever of us, our heirs and successors, for the time 
being, that they or any of them do not nor shall at any time 
during the said term hereby granted, in anywise molest, 
trouble, or hinder the said A. B., his executors, adminis- 
trators, or assigns, or any of them, or his or their deputies, 
servants, or agents, in or aljout the due and lawful use or 
exercise of the aforesaid invention, or anything relating 
thereto : Provided always, and these our letters patent are 
and shall be upon this condition, that if at any time during 
the said term hereby granted it shall be made appear to us, 
our heirs or successors, or any six or more of our or their 
privy council, that this our grant is contrary to law, or pre- 
judicial or inconvenient to our subjects in general, or that 
tlie said invention is not a new invention as to the public 
use and exercise thereof within our United Kingdom of 
Grreat Britain and Ireland, the Channel Islands, and Isle of 
Man, or that the said A. B. is not the first and true inventor 
thereof within this realm as aforesaid, these our letters pa- 
tent shall forthwith cease, determine, and be utterly void to 
all intents and purposes, anything hereinbefore contained 
to the contrary thereof in anywise notwithstanding : Pro- 
vided also, that these our letters patent, or anything herein 
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contained, shall not extend or be construed to extend to 
give privilege unto the said A. B., his executors, adminis- 
trators, or assigns, or any of them, to use or imitate any in- 
vention or work whatsoever which hath heretofore been 
found out or invented by any other of our subjects whatso- 
ever, and publicly used or exercised within our United King- 
dom of Great Britain and Ireland, the Channel Islands, or 
Isle of Man, unto whom our like letters patent or privileges 
have been already granted for the sole use, exercise, and 
benefit thereof: It being our will and pleasure that the said 
A. B., his executors, administrators, and assigns, and all and 
every other person and persons to whom like letters patent 
or privileges have been already granted as aforesaid, shall 
distinctly use and practise their several inventions by them 
invented and found out, according to the true intent and 
meaning of the same respective letters patent and of these 
presents : Provided likewise nevertheless, and these our let- 
ters patent are upon this express condition, that if the said 
A. B., his executors or administrators, shall not particularly 
describe and ascertain the nature of the said invention, and 
in what manner the same is' to be performed, by an instru- 
ment in writing under his or their or one of their hands and 
seals, and cause the same to be filed in the Great Seal Pa- 
tent Office within six calendar months next and immediately 
after the date of these our letters patent ;* and also if the 
said A. B., his executors, administrators, or assigns, shall 
not pay the stamp duty of fifty pounds, and produce these 
our letters patent stamped with a proper stamp to that 
amount at the office of our commissioners of patents for 
inventions before the expiration of three years from the 
date of these our letters patent, pursuant to the provisions 



* la a case complete speciilcatioa shall have been filed along with the petition 
and declaration, the preceding proviso will be modified thus — " That if the said 
instrument in writing, filed as aforesaid, does not particularly "describe and as- 
certain the nature of the said invention, and in what manner the same is to be per- 
formed." — Eds. 
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of the Act of the sixteenth year of our reign, chapter 5 ; 
and also if the said A. B., his executors, administrators, or 
assigns, shall not pay the stamp duty of one hundred pounds, 
and produce these our letters patent stamped with a proper 
stamp to that amount at the said office of our said Commis- 
sioners before the expiration of seven years from the date 
of these our letters patent, pursuant also to the said Act ; 
and also if the said A. B., his executors, administrators, or 
assigns, shall not supply or cause to be supplied for our 
service all such articles of the said invention as he or they 
shall be required to supply by the officers or Commissioners 
administering the department of our service for the use of 
which the same shall be required in such manner, at such 
times, and at and upon such reasonable prices and terms as 
shall be settled for that purpose by the said officers or Com- 
missioners requiring the same : that then and in any of the 
said cases these our letters patent, and all liberties and ad- 
vantages whatsoever hereby granted, shall utterly cease, de- 
rermine, and become void, anything hereinbefore contained 
to the contrary thereof in anywise notwithstanding .- Pro- 
vided that nothing herein contained shall prevent the grant- 
ing of licences in such manner and for such considerations 
as they may by law be granted : And lastly, we do by these 
presents, for us, our heirs and successors, grant unto the 
said A. B., his executors, administrators, and assigns, that 
these our letters patent, on the filing thereof, shall be in 
and by all things good, firm, valid, sufficient, and efiectual 
in the law according to the true intent and meaning thereof, 
and shall be taken, construed, and adjudged in the most 
favourable and beneficial sense for the best advantage of 
■the said A. B., his executors, administrators, and assigns, as 
well in all our courts of record as elsewhere, and by aU and 
singular the officers and ministers of us, our heirs and suc- 
cessors, in our United Kingdom of Great Britain and Ire- 
land, the Channel Islands, and Isle of Man, and amongst 
all and every the subjects of us, our heirs and successors, 
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■whatsoever and wheresoever, notwithstanding the not full 
and certain describing the nature or quality of the said 
invention, or of the materials thereunto conducing and 
belonging. In witness whereof we have caused these our 
letters to be made patent, this one thou- 

sand eight hundred and fifty- , in the year 

of our reign, and to be sealed as of the said 
one thousand eight hundred and fifty- 

By "Warrant. EniirNDS. 



SPECII'ICA.TIOII-. 

To all to whom these presents shall come ; 
I, A. B., of send greeting : 

Whereas her most excellent Majesty Queen Victoria, by 
her letters patent bearing date the day of 

A.D , in the year of her reign, did for her- 

self, her heirs and successors, give and grant unto me, the 
said A. B., lier special licence that I the said A. B., my exe- 
cutors, administrators, and assigns, or such others as I the 
said A. B., my executors, administrators, and assigns, should 
at any time agree with, and no others, from time to time and 
at all times thereafter during the term therein expressed, 
should and lawfully might make, use, exercise, and vend, 
within the United Kingdom of Great Britain and Ireland, 
the Channel Islands, and Isle of Man, [Colonies to he men- 
tioned, if anffi] an invention for [insert title as in letters 
patent] upon the condition (amongst others) that I, the said 
A. B., by an instrument in writing under my hand and seal, 
should particularly describe and ascertain the nature of the 
said invention, and in what manner the same was to be per- 
formed, and cause the same to be filed in 
within calendar months next and immediately 

after the date of the said letters patent : Now know ye, that 
I, the said A. B., do hereby declare the nature of my said 
invention, and in what manner the same is to be performed. 
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to be particularly described and ascertained in and by the 
following statement : (that is to say,) 

[Describe the invention.^ 
In witness whereof I the said A. B. have heretofore set 
my hand and seal, this day of a.d, 

A. B. 



16 Vict. c. 5. 
An Act to Substitute Stamp DiUies for Fees on passing Letters 
Fatent for Inventions, and to provide for the Purchase for 
the public use of certain Indeooes of Specifications. 

[21«< Feirumy, 1853.] 
Wheeeas it is expedient that the fees payable in respect of is and le vict. 
letters patent for inventions under the Patent Juscff- Amend- 
ment Act, 1852, and mentioned in the schedule to such Act, 
be converted into stamp duties : Be it enacted, therefore, by 
the Queen's most excellent Majesty, by and with the advice 
and consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1. Sections seventeen, forty-four, forty-five, forty-six, and ^"^"^ ^I'st' 
fifbv-three of the said Patent Law Amendment Act, 1852, and part of ' 

■' , schedule, of re- 

and so much of the schedule to the said Act as relates to eited Act re- 

. 1 1 pealed. 

fees and stamp duties to be paid under the said Act, shall be 
repealed. 

2. All letters patent for inventions to be granted under Letters patent t 

^ TAJ A made subjecl 

the provisions of the said Patent Law Amendment Act, to avoidance on 

,-„.,«,.,. non-payment of 

1852, (except in the cases provided for m the lourth section stamp duties ei 
of this Act), shall be made subject to the condition that the Suie to this Act 
same shall be void, and that the powers and privileges """^^^ 
thereby granted shall cease and determine, at the expiration 
of three years and seven years respectively from the date 
thereof, unless there be paid before the expiration of the 

u 2 
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said three years and seven years respectively the stamp 
duties in the schedule to this Act annexed, expressed to be 
payable before the expiration of the third year and of the 
seventh year respectively, and such letters patent, or a 
duplicate thereof, shall be stamped with proper stamps 
showing the payment of such respective stamp duties, and 
shall, when stamped, be produced before the expiration of 
such, three years and seven years respectively at the office 
of the Commissioners ; and a certificate of the production of 
such letters patent or duplicate so stamped, specifying the 
date of such production, shall be endorsed by the clerk of 
the Commissioners on the letters patent or duplicate, and a 
like certificate shall be endorsed upon the warrant for such 
letters patent filed in the said office. 
stamp duties 3. There shall be paid unto and for the use of her Ma- 

mentioned in the , i i • i 

schedule to tiiis iestv, her heirs and successors, for or in respect of letters 

Act to be pay- ,, Tin • i n , .. 

able. patent applied tor or issued under the provisions of the said 

Patent Law Amendment Act, 1852, warrants, specifications, 
disclaimers, certificates, and entries, and other matters and 
.things mentioned in the schedule to this Act, or the vellum, 
parchment, or paper on which the same respectively are 
written, the stamp duties mentioned in the said schedule ; 
and no other stamp duties shall be levied in respect of such 
letters patent, warrants, specifications, disclaimers, certifi- 
cates, entries, matters, and things; and the stamp duty 
mentioned in the said schedule on office copies of docu- 
ments shall be in lieu of such sums as by the said Patent 
Law Amendment Act, 1852, are authorized to be appointed 
to be paid for such office copies. 
As to pay™™*^ 4. "Where letters patent for England or Scotland or Ire- 
en letters patent land have been granted before the commencement of the 

for England, ° 

Scotland, ov said Patent Law Amendment Act, 1852, or have been since 

Ireland respec- j_ p i • i * 

tiveiy. the commencement oi the said Act, or hereafter may be 

granted for any invention, in respect of any application mnde 
before the commencement of the said Act, letters patent 
for England or Scotland or Ireland may be granted for such 
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invention in like manner as if the said Act had not been 
passed : Provided always, that in lieu of all fees or pay- 
ments and stamp duties which were at the time of the 
passing of the said Act payable in respect of such letters 
patent as last aforesaid, or in or about obtaining a grant 
thereof, and in lieu of all other stamp duties whatsoever, 
there shall be paid in respect of such letters patent as last 
aforesaid on the sealing thereof stamp duties equal to one- 
third part of the stamp duties which would be payable under 
this Act in respect of letters patent issued for the United 
Kingdom under the said Patent Law Amendment Act, 
1852, on or previously to the sealing of such letters patent 
. as last aforesaid, and before the expiration of the third year 
and the seventh year respectively of the term granted by 
such letters patent for England, Scotland, or Ireland, stamp 
duties equal to one-third part of the stamp duties payable 
under this Act before the expiration of the third year and 
the seventh year respectively of the term granted by letters 
patent issued for the United Kiugdom under the said Pa- 
tent Law Amendment Act, 1852, and the condition of such 
letters patent for England or Scotland or Ireland shall be 
varied accordingly. 

5. The stamp duties hereby granted shall be under the ■''"f'^\f° ^'' 
Care and management of the Commissioners of Inland management of 

° , . , tu6 Commis- 

Eevenue; and the several rules, regulations, provisions, sioners of inian 
penalties, clauses, and matters containecj, in any Act now or 
hereafter to be in force, with reference to stamp duties shall 
be applicable thereto. 

6. The said Commissioners of Inland Eevenue shall pre- ^t" »" to v^<>- 

^ vide the proper 

pare stamps impressed upon adhesive paper, of the amounts stamps for the 

^ r i: X i A purpose. 

following — that is to say, twopence, fourpence, eightpence, 
and one shilling, to be used only in respect of the stamp 
duties on the office copies of documents, and on the certifi- 
cates of searches and inspections mentioned in the schedule 
to this Act; such adhesive stamps of proper amounts to 
be affixed by the clerk of the commissioners of patents for 
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inventions to such ofiBce copies of documents and certificates 
of searches and inspections as aforesaid ; and immediately 
after such affixing he shall obliterate or deface such stamps 
by impressing thereon a seal to be provided for that pur- 
pose, but so as not to prevent the amount of the stamp from 
being ascertained ; and no such office copy or certificate 
shall be delivered out until the stamps thereon shall be ob- 
literated or defaced as aforesaid. 
Conditions of 7. The Condition contained in any letters patent granted 

letters patent al- 

ready granted under the Said Patent Law Amendment Act, 1852, and be- 
Aot to be satis- fore the passing of this Act, for making such letters patent 
of stamp-duties, void at the expiration of three years and seven years re- 
let! "" ™ spectively from the date thereof, unless there be paid, before 
the expiration of the said three years and seven years re- 
spectively, the sums of money and stamp duties by the said 
Patent Law Amendment Act, 1852, required in this behalf, 
shall be deemed to be satisfied and complied with by pay- 
ment of the like stamp duties as would have been required 
if such letters patent had been granted after the passing of 
this Act, and had been made subject to the condition re- 
quired by this Act in lieu of the said condition therein 
contained ; and the provision hereinbefore contained con- 
cerning the endorsement on the letters patent or duplicate, 
and on the warrant for the same letters patent, of a certifi- 
cate of the production of the letters patent or duplicate 
properly stamped, shall be applicable in the case of such 
letters patent granted before the passing of this Act. 
Power to com- 8. And whereas by the said Patent Law Amendment Act, 
purchase the 1852, the Commissioners are directed to cause indexes to all 

indexes of exist- .r? i ■ i j. r i £l j. i. n i i 

ing speciBoations Specifications heretofore or hereafter to be enrolled or de- 
^ooToroft.^ '' posited to be prepared in such form as they may think fit, 
which indexes are to be open to the inspection of the public : 
and whereas the existing specifications so directed to be 
indexed as aforesaid are in number fifteen thousand and up- 
wards, and it would require some years to make indexes 
thereof on a proper arrangement and classification : and 
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whereas Mr. Bennett Woodcroft has already made complete 
indexes of such specifications, -which the commissioners have 
examined and approved of, and it is expedient that such in- 
dexes be purchased for the use of the public : it shall be 
lawful for the Commissioners, with the consent of the com- 
missioners of her Majesty's treasury, to purchase the said 
indexes of the said Benuett Woodcroft foi- a sum not ex- 
ceeding one thousand pounds, and to pay the purchase 
money for the same out of the moneys in their hands which 
have arisen from fees received in respect of letters patent 
under the said Patent Law Amendment Act, 1852, and 
directed by the said Act to be put into the receipt of the 
exchequer ; and after the purchase of such indexes the pro- 
visions of the said Act shall be applicable thereto as if such 
indexes had been prepared under the said recited enactment. 

9. The word "duplicate" shall be construed to mean in as to the word 
this Act such letters patent as may be issued under the " °^ "'*'"' 
twenty-second section of the Patent Law Amendment Act, 

1852, in case of any letters patent being destroyed or lost. 

10. This Act and the Patent Law Amendment Act, 1852, tws Act and 15 
shall be construed together as one Act, to be construed 

together. 



The Schedule of Stamp Duties to he paid to which this Act 
refers. 

On petition for grant of letters patent . . . 
On certificate of record of notice to proceed 
On warrant of law officer for, letters patent . 

On the sealing of letters patent 

On specification 5 

On the letters patent, or a duplicate thereof, 

before the expiration of the third year . . 50 
On the letters patent, or a duplicate thereof, 

before the expiration of the seventh year 100 
On certificate of record of notice of objections .200 



£5 








5 








5 








5 








5 
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On certificate of every search and inspection . 

On certificate of entry of assignment or licence . 

On certificate of assignment or licence .... 

On application for disclaimer 5 

On caveat against disclaimer 2 

On office copies of documents, for every ninety 

words . 



1 





5 





5 


















16 & 17 Vict. c. 115. 

An Act to a/mend certa/m Provisums of the Patent Law Amend- 
ment Act, 1852, in respect of the Transmission of Gertified 
Copies of Letters Patent amd SpecificaiMns to certain Offices 
in Edinhwrgh amd Dublin, amd otherwise to am&nd the sand 
Act. 

[20tt August, 1853.J 
is&ieviot. Whebeas it is expedient to amend certain provisions of 
the Patent Law Amendment Act, 1852, in respect of the 
transmission of certified copies of letters patent and specifi- 
cations to certain offices in Edinburgh and Dublin, and 
otherwise to amend the said Act : Be it therefore enacted 
by the Queen's most excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and 
by the authority of the same, as follows : 
Section 33 aud 1. Section thirty-three of the said Act, and such part of 
?8 of'Teofted Act section twenty-eight of the said Act as directs that in case 
reference is made to drawings in any specification deposited 
or filed under the said Act an extra copy of such drawings 
should be left with such specification, shall be repealed. 
Copies of provi- 2. The commissioners shall cause true copies of all pro- 
tions to be open visional Specifications left at the office of the commissioners 
to inspection a ^^ -^^ open to the inspection of the public, at sucli times, 
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after the date of the record thereof respectively, as the com- '^^ commission- 

r -^ ' ere' omce. 

missionera shall by their order from time to time direct.* 

3. A true copy under the hand of the patentee or appli- a copy of every 

, i_^ji 1-^ .n 8pecincation,etc. 

cantj or agent ot the patentee or applicant, oi every specm- under the hand 
cation and of every complete specification, with the drawings or appUcant, to 
accompanying the same, if any, shall be left at the office of nrissloners^'office 
the commissioners on filing such specification or complete 
specification. 

4. Printed or manuscript copies or extracts, certified and Copies or er- 

r r J tracts of letters 

sealed with the seal of the commissioners, of letters patent, patent, etc., cer 

.„ . ^ tified and sealed 

specifications, disclaimers, memoranda of alterations, and all filed at commis- 

II J , 1 1 1 n-i 1 • t ■• , sioners' office, ti 

otaer documents recorded and nled in the commissioners be received in 
office, or in the office of the Court of Chancery appointed 
for the filing of specifications, shall be received in evidence 
in all proceedings relating to letters patent for inventions in 
all courts whatsoever within the United Kingdom of Great 
Britain and Ireland, the Channel Islands, and the Isle of 
Man, and her Majesty's Colonies and Plantations abroad^ 
without further proof or production of the originals. 

5. Certified printed copies, under the seal of the commis- certified printe 

en •£ J.* J 1 J. •£ J.* J copies of specif 

sioners, ol all specifications and complete specincations, and cations, etc., m 
facsimile printed copies of the drawings accompanying the nSslonera.'toli 
same, if any, disclaimers, and memoranda of alterations Jhe'Direetor*of 
filed or hereafter to be filed under the said Patent Law ^^ ™°^^ ^^^ t, 
Amendment Act, shall be transmitted to the office of the^'j^^^^™''?^ j^^ 
Director of Chancery in Scotland and to the enrolment office land, which shaj 

•' be evidence, 

of the Court of Chancery in Ireland within twenty-one days without prodno 

•' 11 *^°^ °^ originals 

after the filing thereof respectively, and the same shall be 
filed in the office of Chancery in Scotland and Ireland re- 
spectively, and certified copies or extracts from such docu- 
ments shall be furnished to all persons requiring the same, 
on payment of such fees as the commissioners shall direct ; 

* The pubjic is not allowed to have access to provisional specifications until the time 
for proceeding under the patent has expired. An application for an inspection of a 
provisional specification on the ground that the subject-matter was the same as that 
for which the applicant had obtained a patent, was refused by Cranworthf Z. C. 
(Tohm's Fatent, 6 De G. M. & G. iW.)—Eds. 
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and such copies or extracts shall be received in evidence in 
all courts in Scotland and in Ireland respectively in all pro- 
ceedings relating to letters patent for inventionSj without 
further proof or production of the originals. 
Lord Chancellor, 6. Where letters patent have not been sealed during the 

in certain cases, . „ , ... , .• i • r ^i 

may seal letters Continuance 01 the provisional protection on which the same 

patent after the - ,i .ttiiti- ^ t ^ • f 

expiration of IS granted, provided the delay m such sealing has arisen irom 
teotTon?'"' ^™' accident, and not from the neglect or vrilful default of the 
applicant, it shall be lawful for the Lord Chancellor, if he 
shall think fit, to seal such letters patent at any time after 
the expiration of such provisional protection, whether such 
expiration has happened before or shall happen after the 
passing of this Act, and to date the sealing thereof as of any 
day before the expiration of such provisional protection; and 
also to extend the time for the filing of the specification 
thereon ; and where the specification, in pursuance of the 
condition of any letters patent, has not been filed within 
the time limited by such letters patent, provided the delay 
in such filing has arisen from accident, and not from the 
neglect or wilful default of the patentee,* it shall be lawful 
for the Lord Chancellor, if he shall think fit, to extend the 
time for the filing of such specification, whether the default 
in such filing has happened before or shall happen after the 
passing of this Act : Provided always, that, except in any 
case that may have arisen before the passing of this Act, it 
shall not be lawful for the Lord Chancellor to extend the 
time for the sealing of any letters patent, or for the filing 
of any specification, beyond the period of one month. 
Eemovingdonbts 7. Aud whereas doubts have arisen whether the provi- 

as to provision ol -t 

i5&i6Tict. sion of the Patent Law Amendment Act, 1852, for the 

c. 83, respecting i • i t 

the maidng anf making and sealing new letters patent for a further term, in 

sealing of new " . *■ 

letters patent for pursuance of her Maiesty's order in council, in the cases 

a farther term. J J > 

* Proper directions for the filing of a specification were forwarded by post by a 
patentee to bis agent in due time, but the letter did not arrive until it was too late 
to act on the instructiouB. Pn^er these circumstances the L. C. gave leave to file 
the specification. (Be Harris, 36 L. T. 90.) See the L. C.'s rule of the 17th July, 
im.—Edi. 
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mentioned in section forty of the said Act, extends to the 
making and sealing of new letters patent in the manner by 
such Act directed where such new letters patent are granted 
by way of prolongation of the term of letters patent issued 
before the commencement of the said Act : And whereas it 
is expedient that such new letters patent granted by way of 
prolongation shall be granted according to the provisions of 
the said Patent Law Amendment Act : Be it declared and 
enacted, that where her Majesty's order of council for the 
sealing of new letters patent shall have been made after the 
commencement of the said Act, the said provision of the 
said Act for making and sealing in manner aforesaid of 
new letters patent shall extend, and shall as from the com- 
mencement of the said Act be deemed to have extended, to 
the making and sealing in manner aforesaid of new letters 
patent for a further term, as well where the original letters 
patent were made before as where such original letters pa- 
tent have been issued since the commencement of the said 
Act. 

8. This Act, and the Patent Law Amendment Act, 1852, 16 & le vict. 
shall be construed together as one Act. to be construed 

as one Act, 



22 Vict. o. 13. 



An Act to amend tTie Law concerning Patents for Inventions 
with respect to Inventions for Improvements in Instru- 
ments and Munitions of War. 

\9,th ApHl, 1859.] 

WhiskeaS in some cases of inventions for improvements in 
instruments of munitions of war it may be important to the 
public service that the nature of the invention should not 
be published, and it is therefore expedient to amend the 
law concerning letters patent for inventions : Be it enacted 
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by the Queen's most excellent Majesty, by and with the 
advice and consent of the Lords spiritual and temporal, and 
Commons, in thi» present Parliament assembled, and by the 
authority of the same, as follows : 
improyements in 1. Any inventor of any improvement in instruments or 

inatruments or . . „ i i * • 

munitions of war mumtions of War, or the executors, administrators, or assigns 
by inventors to of such inventor, may, for valuable consideration or without, 
state fo/war. assigu to her Majesty's principal secretary of state for the 
war department, on behalf of her Majesty, all the benefit of 
the invention, and of all letters patent obtained or to be 
obtained for the same, and such secretary of state may be a 
party to the assignment, and such assignment shall be effec- 
tual to vest the benefit of such invention and of such letters 
patent in the said secretary of state for the time being, on 
behalf of her Majesty, at law and in equity ; and the benefit 
of such invention and of such letters patent shall be deemed 
property acquired by the said secretary of state on behalf of 
her Majesty ; and all covenants and agreements contained 
in such assignment for giving full efiect thereto, and for 
keeping the invention secret, and otherwise in relation 
thereto, shall be valid and effectual (notwithstanding any 
want of valuable consideration), and may be enforced and 
proceeded upon by the said secretary of state for the time 
being accordingly, and all actions, suits, and proceedings in 
relation thereto may be instituted and conducted by such 
secretary of state for the time being, who shall have all such 
rights, privileges, and prerogatives in relation thereto as by 
law provided in the case of actions, suits^ and proceedings 
concerning property under his care, control, and disposi- 
tion. 
Foregoing enact; 2. The foregoing enactment shall extend to render valid 
toTssi'^ents and effectual, and be otherwise applicable to and in respect 
already made. qJ g^j ^^^-j^ assignment as aforesaid made before the passing 
of this Act, and the covenants and agreements contained in 
such assignment, as well as any such assignment to be made 
thereafter, and the covenants and agreements therein con- 
tained. 
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3. Where any such assignment as aforesaid has been Secretary of 

_,n,,. ., , p , , 1 .1 state for war may 

maae to the said secretary oi state he may, at any time he- certify to com- 
fore the filing of the petition for the grant of letters patent tent8°thtt\he''°" 
for the invention, or after the filing of such petition and be- bTkept™eoret" 
fore publication of the provisional specification (if any), if 
he think it for the benefit of the public service that the par- 
ticulars of the invention, and of the manner in which the 
same is performed, should be kept secret, certify the fact of 
such assignment having been so made, and his opinion to 
the efiect aforesaid, in writing under his hand to the com- 
missioners of patents for inventions. 

4. "Where the said secretary of state certifies as aforesaid where the secre- 
the petition for letters patent for the invention, the declara- war has so cer- 
tion accompanying such petition, and the provisional Speci- for letters pXnt, 
fication or complete specification (as the case maybe) filed witil the clerk of 
or left therewith, and any specification to be filed in pur- p^o^e't under" ^ 
suance of the condition of any letters patent for such inven- ofttatV.^""*'"'' 
tion, and all disclaimers and memoranda of alterations to be 

filed in relation to such letters patent, and any drawings ac- 
companying any of the documents aforesaid, and any copies 
of any such documents or drawings, or, where the said se- 
cretary of state so certifies after the said petition has been 
filed, such of the said documents and drawings as may be 
filed after his so certifying, and the copies thereof shall, in 
lieu of being filed or left in the ordinary manner in the office 
of the commissioners, or in the office appointed for that pur- 
pose under " The Patent Law Amendment Act, 1852," be 
delivered to the clerk of the patents in a packet sealed with 
the seal of the said secretary of state. 

5. Such packet shall at all times after the delivery there- Snch packet to 

^ . • ±* r J.1 be kept 30 sealed, 

of to the clerk of the patents, until the expiration ot the or under the seal 
term or any extended term for which letters patent for the sioners. 
invention may be granted, be kept by him sealed up as 
aforesaid, or under the seal of the commissioners, save when 
it may be necessary to have access to the documents therein 
contained, or any of them, for the purpose of recording and 
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endorsing the day of the filing thereof, or for the purpose of 
any reference to one of the law ofiicers, either in relation to 
the same or any other invention ; but in any such case as 
aforesaid the clerk of the patents shall not part with the 
care or custody of the said packet, or any of the said docu- 
ments, save as may be required by one of the law officers 
for the purposes of any such reference, and shall use such 
precautions as may be necessary to prevent the contents or 
particulars of any such documents being improperly dis- 
closed. 
Such sealed 6. Such Sealed packet shall be delivered at any time dur- 

Evered, on de. ing the continuauce of any such letters patent to the said 
taryofstate, or secretary of state, or to any person having authority to re- 
cJamjoibr. " ccive the same on his behalf, on demand in writing under 
the hand of the said secretary of state, or to such person as 
the Lord Chancellor may order, and shall, if and when the 
same is returned to the commissioners, be again sealed up 
and kept under seal as aforesaid. 
At the expiration 7. Such Sealed packet as aforesaid shall, at the end of the 
sealed paiet to term Or extended term for which any letters patent for the 
secretary of invention to whicli the documents in such packet relate, be 
delivered up to the said secretary of state or to any person 
having authority to receive the same on his behalf. 
Where secretary g. Where the Said Secretary of state certifies as aforesaid 
after filing of pe- after the filing of the petition, and before the publication of 

tition,dociunents .. ^ .„. ,.„ ^ , ,.,. ,, 

already filed to the provisional specification (it any), such petition, and the 
seafod packet, declaration accompanying such petition, and the provisional 
specification and drawings relating to the invention which 
may have been filed or left in any such office as aforesaid, 
and all copies thereof in any such office, shall be forthwith 
placed in a packet sealed with the seal of the commissioners ; 
and every such packet shall be subject to all the provisions 
of this Act concerning any sealed packet delivered to the 
clerk of the patents. 
Copy ofspecifl- 0. No copv of any specification, or other document or 

cation, eto., not ^^ . . 

to be sent to drawing by this Act required to be kept under seal, shall be 
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transmitted to Scotland or Ireland, or be printed, published, Scotland or ire- 

1 J - 1 , . 1 IT laud, or publisli 

or sold, or be open to the inspection of the public; but, ed.butotterma 

II -A 1 • T 11 •• n t proviaions of 

save as m this Act otherwise directed the provisions of the Patent Acts to 
Patent Law Amendment Act, 1852, and any Act amending ^^^' 
the same, shall extend and be applicable to and in respect 
of every such specification and other document and drawing 
as aforesaid, and the letters patent and invention to which 
the same relates, and this Act and the Patent Law Amend- 
ment Act, 1852, shall be construed together as one Act. 

10. It shall not be lawful for any person to take proceed- No scire iacim t. 
ings by scire facias or otherwise to repeal any letters patent 

for any invention in relation to which the said secretary of 
state has certified as aforesaid. 

11. The secretary of state may, at anv time by writing secretary of 

, n f> ' State may waive 

under his hand, waive the benefit of this Act with respect the benefit of tw 
to any particular invention, and the documents and matlers any inTention. 
relating thereto shall be thenceforth kept and dealt with in 
the ordinary way. 

12. The communication of any invention for any improve- Communication 
ment in instruments or munitions of war to the sa-id secre- secretary of 

J n t I I , 1*111- state, etc., not t 

tary of state, or to any person or persons authorized by him prejudice letten 
to investigate the same or the merits thereof, shall not, nor ^^ "" ' 
shaU anything done for the purposes of the investigation, 
be deemed use or publication of such invention so as to 
prejudice the grant or validity of any letters patent for the 
same. 

13. In the construction of this Act " Her Maiesty's Prin- Construction of 

•* Secretary of 

cipal Secretary of State for the War Department" shall state." 
mean her Majesty's principal secretary of state for the time 
being to whom her Majesty shall think fit to intrust the 
seals of the war department. 
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EULBS AND EEGULATIONS 

Made hy the Commissioners of Patents for Inventions, and by 
the Lord Chancellor and the Master of the Rolls, under 
the Acts 15 <fc 16 Vict. cwp. 83, amd 16 <fc 17 Yixi. cap. 
115. 



PiBST Set of Euies and EE&TriATioirs tjtoeb the Act 15 & 16 
Vict. cap. 83, eoe the passino op Lettebs Patent poe In- 
tentions. 

By the Eight Honourable Edward Burtenshaw Lord St. 
Leonards, Lord High Chancellor of Great Britain, the 
Eight Honourable Sir John Eomilly, Master- of the 
EoUs, Sir Prederic Thesiger, her Majesty's Attorney- 
General, and Sir FitzEoy Kelly, her Majesty's Solicitorr 
General, being four of the Commissioners of Patents 
for Inventions under the said Act. 

"Wheeeas a commodious office is forthwith intended to be 
provided by the Crown as the Great Seal Patent Office ; and 
the Commissioners of her Majesty's Treasury have, under 
the powers of the said Act, appointed such office as the 
office also for the purpose of the said Act : 

1. All petitions for the grant of letters patent, and all 
declarations and provisional specifications, shall be left at 
the said commissioners' office, and shall be respectively 
written upon sheets of paper of twelve inches in length by 
eight inches and a half in breadth, leaving a margin of one 
inch and a half on each side of each page, in order that they 
may be bound in the books to be kept in the said office. 

2. The drawings accompanying provisional specifications 
shall be made upon a sheet or sheets of parchment, paper, 
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^ or cloth, each of the size of twelve inches in length by eight 
inches and ahalf in breadth, or of the size of twelve inches 
in breadth by seventeen inches in length, leaving a margin of 
one inch on every side of each sheet. 

3. Every provisional protection of an invention allowed by 
the law officer shall be forthwith advertised in the London, 
Gazette, and the advertisement shall set forth the name and 
address of the petitioner, the title of his invention, and the 
date of the application. 

4. Every invention protected by reason of the deposit of 
a complete specification shall be forthwith advertised in 
the London Gazette, and the advertisement shall set forth 
the name and address of the petitioner, the title of the 
invention, the date of the application, and that a completa 
specification has been deposited. 

5. "Where a petitioner applying for letters patent after 
provisional protection, or after deposit of a complete specifi- 
cation, shall give notice in writing at the office of the com- 
missioners of his intention to proceed with his application 
for letters patent, the same shall forthwith be advertised in 
the London Gazette, and the advertisement shall set forth 
the name and address of the petitioner and the title of his 
invention ; and that any persons having an interest in op- 
posing such application are to be at liberty to leave parti- 
culars in writing of their objections to the said application 
at the office of the commissioners within twenty-one days 
after the date of the Gazette in which such notice is issued. 

6. The Lord Chancellor having appointed the Great Seal 
Patent Office to be the office of the Court of Chancery for 
the filing of specifications, the said Great Seal Patent Office 
and the office of the commissioners shall be combined ; and 
the clerk of the patents for the time being shall be the clerk 
of the commissioners for the purposes of the Act. 

7. The office shall be open to the public every day, 
Christmas-Day and Good-Friday excepted, from ten to four 
o'clock. 

X 
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8. The charge for office or other copies of documents in 
the office of the commissioners shall be at the rate of two- 
pence for every ninety words. 

(Signed) St. Leonaeds, C. 

John Eomili^t, M.B. 

Prbd; Thesiger, A.O. 

Dated the 1st Oct., 1852. FitzEot Kelly, S.G. 



By the Eight Honourable Edward Burtenshaw Lord St. 
Leonards, Lord High Chancellor of Great Britain, and 
the Eight Honourable Sir John Eomilly, Master of the 
Eolls. 

Ordered, that there shall be paid to the law officers and 
to their clerks the following fees : — 
By the person opposing a grant of letters patent. 

To the law officer £2 12 6 

To his clerk 12 6 

To his clerk for summons 5 

By the petitioner on the hearing of the case of opposition. 

To the law officer £2 12 6 

To his clerk 12 6 

To his clerk for summons 5 

By the petitioner for the hearing, previous to the fiat of the 
law officer allowing a disclaimer or memorandum of altera- 
tion in letters patent and specification. 

To the law officer . . ^ £2 12 6 

To his clerk 12 6 

By the person opposing the allowance of such disclaimer or 
memorandum of alteration, on the hearing of the case of 
opposition. 

To the law officer £2 12 6 

To his clerk 12 6 

By the petitioner for~the fiat of the law officer allowing a 
disclaimer or memorandum of alteration in letters patent 
and specification. 
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To the law officer . . . . . . .£330 

To liis clerk 12 6 

(Signed) St. Leonaeds, C 

John Eomilly, M.B. 
Dated the 1st Oct., 1852. 



Ordered by the Eight Honourable Edward Burtenshaw Lord 
St. Leonards, Lord High Chancellor of Great Britain. 

1. All specifications in pursuance of the condition of let- 
ters patent, and all complete specifications accompanying 
petitions and declarations before grant of letters patent, 
shall be filed in the Great Seal Patent Office. 

2. All specifications in pursuance of the conditions of 
letters patent, and all complete specifications accompanying 
petitions for the grant of letters patent, shall be respec- 
tively written bookwise upon a sheet or sheets of parchment, 
each of the size of twenty-one inches and a half in length 
by fourteen inches and three-fourths of an inch in breadth ; 
the same may be written upon both sides of the sheet, but a 
margin must be left of one inch and a half on every side 
of each sheet. 

3. Tlie drawings accompanying such specification shall be 
made upon a sheet or sheets of parchment, each of the size 
of twenty-one inches and a half in length by fourteen inches 
and three-fourths of an' inch in breadth, or upon a sheet or 
sheets of parchment, each of the size of twenty-one inches 
and a half in breadth by twenty- nine inches and a half in 
length, leaving a margin of one inch and a half on every 
side of each sheet. 

4. The charge for office or other copies of documents in 
the Great Seal Patent Office shall be at the rate of two- 
pence for every ninety words. 

(Signed) St. Lbonaeds, G. 
Dated the 1st Oct., 1852. 

Note.—/* is recommended to applicants and patentees to make their elevation drawings 
according to the scale of one inch to a foot 
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Second Set oe Rules and KEauiATioNS trNDEB the Act 15 & 16 
Vict. cap. 83, eob the passin& oe Lettebs Patent eoe In- 
tentions. 

By the Eight Honourable Edward Burtenshaw Lord St. 
Leonards, Lord High Chancellor of Great Britain, 
the Eight Honourable Sir John Eomilly, Master of 
the Eolls, Sir Frederic Thesiger, her Majesty's At- 
torney-General, and Sir FitzEoy Kelly, her Majesty's 
Solicitor- General, being four of the Commissioners of 
Patents for Inventions under the said Act. 

1. The office of the Directory of Chancery in Scotland, 
being the office appointed by the Act for the recording of 
transcripts of letters patent, shall be the office of the com- 
missioners in Edinburgh for the filing of copies of specifi- 
cations, disclaimers, memoranda of alterations, provisional 
specifications, and certified duplicates of the register of 
proprietors. 

2. All such transcripts, copies, and certified duplicates 
shall be bound in books, and properly indexed, and shall be 
open to the inspection of the public at the said office, every 
day from ten to three o'clock. 

3. The charge for office copies of such transcripts, copies, 
and certified duplicates, recorded and filed in the said office, 
shall be at the rate of twopence for every ninety words. 



4. The enrolment office of the Court of Chancery in 
Dublin, being the office appointed by the Act for the en- 
rolment of transcripts of letters patent, shall be the office 
of the commissioners in Dublin for the filing of copies of 
specifications, disclaimers, memoranda of alterations, provi- 
sional specifications, and certified duplicates of the register 
of proprietors. 

5. All such transcripts, copies, and certified duplicates 
shall be bound in books, and properly indexed, and shall be 
open to the inspection of the public at the said enrolment 
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office every day, Christmas-day and Good-Friday excepted, 
from ten to three o'clock. 

6. The charge fyv office copies of such transcripts, copies, 
and certified duplicates, enrolled and filed as aforesaid, shall 
be at the rate of twopence for every ninety words. 



7. No warrant is to be granted for the sealing of any 
letters patent which contains two or more distinct sub- 
stantive inventions.* 

8. A provision is to be inserted in all letters patent in 
respect whereof a provisional and not a complete specifica- 
tion shall be left on the application for the same, requiring 
the specification to be filed within six months from the date 
of tlie application. 

9. No amendment or alteration, at the instance of the 
applicant, will be allowed in a provisional specification after 
the same has been recorded, except for the correction of 
clerical errors or of omissions made ^er incuriam. 

10. The provisional specification must state distinctly and 
intelligibly the whole nature of the invention, so that the 
law officer may be apprised of the improvement, and of the 
means by which it is to be carried into effect. 

(Signed) St. Leonaeds, G. 

John Eomillx, M.B. 
Feed. Thesiger, A.G-. 
Dated the 15th Oct. 1852. FitzEot Kelly, S.O. 



Ordered by the Eight Honourable Edward Burtenshaw 

Lord St. Leonards, Lord High Chancellor of Great 

Britain. 

Every application to the Lord Chancellor against or in 

relation to the sealing of letters patent shall be by notice, 

and such notice shall be left at the Commissioners' office, 

• This rule was rescinded by the Third Set of Eules of 13th December, 1863.-id». 
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and shall contain particulars in writing of the objections to 
the sealing of such letters patent. 

(Signed) St. Leonaeds, O. 

Dated the 15th Oct., 1852. 



Thied Set oi' Eules ahd EEaijiATioifa itndee the Act 15 & 16 
Vict. cap. 83, ioe the pabsins of Letters Patent por In- 
tentions, AND TTNDEE THE ACT OP THE 16 & 17 YlOT. CAP. 115. 

By the Eight Honourable Eobert Monsey Lord Cran- 
worth, Lord High Chancellor of Great Britain, the 
Eight Honourable Sir John Eomilly, Master of the 
Eolls, Sir Alexander James Edmund Cockburn, her 
Majesty's Attorney-General, and Sir Eichard Bethell, 
her Majesty's Solicitor- General, being four of the Com- 
missioners of Patents for Inventions under the said Act 
of the 15 & 16 Vict. cap. 83. 
It is ordered as follows :^— 
Eule 7. of the Second Set of Eules and Eegulations of 
the Commissioners, dated the 15th October 1852, is hereby 
rescinded. 

1. Every application for letters patent, and every title of 
invention and provisional specification, must be limited to 
one invention only, and no provisional protection will be al- 
lowed or warrant granted where the title or the provisional 
specification embraces more than one invention. 

2. The title of the invention must point out distinctly 
and specifically the nature and object of the invention. 

3. The copy of the specification, or complete specification, 
directed by the Act 16 & 17 Vict. cap. 115, sect. 3, to be 
left at the office of the Commissioners on filing the specifica- 
tion or complete specification shall be written upon sheets 
of brief or foolscap paper, briefwise, and upon one side only 
of each sheet. The extra copy of drawings, if any, left with 
the same, must be made as heretofore, and according to the 
directions contained in Eule III. of the Lord Chancellor, 
dated the 1st October, 1852. 
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4. The copy of the provisional specification to be left at 
the office of the Commissioners on depositing the same shall 
be written upon sheets of brief or foolscap paper, briefwise, 
and upon one side only of "each sheet. The extra copy of 
drawings, if any, left with the same, must be made as here- 
tofore, and according to the directions contained in Rule II. 
of the Commissioners, dated the 1st October, 1852. 

5. All specifications, copies of specifications, provisional 
specifications, petitions, notices, and other documents, left 
at the office of the Commissioners, and the signatures of the 
petitioners or agents thereto, must be written in a large 
and legible hand. 

6. In the case of all petitions for letters patent left at the 
office of the Commissioners after the 31st day of December, 
1853, the notice of the applicant of his intention to proceed 
for letters patent for his invention shall be left at the office 
of the Commissioners eight weeks at the least before the 
expiration of the term of provisional protection thereon, and 
no notice to proceed shall be received unless the same shall 
have been left in the office eight weeks at the least before 
the expiration of such provisional protection ; and the ap- 
plication for the warrant of the law officer and for the let- 
ters patent must be made at the office of the Commissioners 
twelve clear days at the least before the expiration of the 
term of provisional protection, and no warrant or letters 
patent shall be prepared unless such application shall have 
been made twelve clear days at the least before the expira- 
tion of such provisional protection : Provided always, that 
the Lord Chancellor may, in either of the above cases, upon 
special circumstances, allow a further extension of time, on 
being satisfied that the same has become necessary by ac- 
cident, and not from neglect or wilful default of the appli- 
cant or his agent. 

(Signed) Ceanworth, G. 

John Komillt, M.B. 
a. e. cockbtjbn, a.q. 
Dated the 12th of Dec, 1853. Eichaep Bethell, S.G. 
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EtTLE IN EESPEOT OF APPMOATION TO THE LORD ChANCELLOE TO 

Extend the Time eoe Sealing Letteeb Patent. 

By the Eight Honourable Eobert Monsey Lord Gran- 
worth, Lord High Chancellor of Great Britain. 

Whereas by the Act 16 & 17 Vict., cap. 115, the Lord 
Chancellor is empowered to extend the time for the sealing 
of letters patent for an invention, and for the filing of the 
specification thereon, limited to the period of one month 
after the expiration of the six months of provisional protec- 
tion of such invention, provided the delay in sealing such 
letters patent and in filing such specification has arisen from 
accident, and not from the neglect or wilful default of the 
applicant. 

It is ordered as follows : — 

Every petition addressed to the Lord Chancellor, praying 
for the extension of time for the sealing of letters patent, 
and for the filing of the specification thereon, under the pro- 
visions of the Act of the 16 & 17 Vict., cap. 115, and the 
affidavit accompanying the same, shall be left at the office 
of the Commissioners of Patents. And in every case where 
the delay in sealing such letters patent and in filing such 
specification is alleged to have been caused by adjourned 
hearings of objections to the grant of such letters patent 
before the law officer to whom such objections may have 
been referred, the petitioner, before leaving his petition as 
aforesaid, shall obtain the certificate of such law officer, to 
the effect that the allegations in respect of such adjourned 
hearings and causes of delay are in the opinion of such law 
officer correct, and that the delay arising from such ad- 
journed hearings has not been occasioned by the neglect 
or default of the petitioner. And such certificate shall be 
written at the foot of or shall be annexed to such petition. 

(Signed) Cbanwoeth, G. 

Dated this 17th day of July, 1854. 
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KiTLB AS TO Intentions Communicated peom Abeoad. 

I. In any application for a patent which is stated to be 
a communication, the declaration must state the name and 
address of the party from whom it has been received in the 
following manner : — 

No. 1. When declaration is made in the United King- 
dom — " That it has been communicated to me from abroad 
by (here insert name and address in full)." 

No. 2. In other cases — " That it is a communication from 
(A. B.) a person resident at (here insert address in full)." 

II. All provisional specifications must be written on one 
side only of each sheet. 

FiTzEoT Kellt. 
H. M. Caibhs. 
Dated 23rd Peb., 1859. 
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FOREIGN PATENTS. 

The field for enterprise in this respect is so large, that it 
behoves the inventor, who is not satisfied with that afforded 
him at home, to consider well the countries in which his 
invention is likely to come into use, and also his own personal 
prospects of pushing his invention abroad. 

It is well known that a very large sum of money is annually 
spent upon foreign patents without the slightest return ; and 
this arises, not so much from the fact that the inventions 
patented abroad are not of value or suited to the requirements 
of the countries in which they are patented, but that the 
inventors having once obtained patents, not only do not attend 
to the requirements of the several States as to the acts to be 
done or duties paid, but do not take the slightest trouble to 
obtain a commercial introduction of their inventions, and seem 
to think that, contrary to the general experience at home, 
nothing more than the possession of the patent is requisite 
for the purpose of obtaining a return for the invention. 

There are many rules with respect to foreign patents 
which differ fi-om our British regulations : for instance, it is 
nearly universally necessary that the inventor should himself 
apply for the patent, and that the inventions patented should 
be put into practice within a certain definite period from the 
grant, and should continue in use year by year during the 
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term. Annual and other duties have to be paid, and in some 
States the patented articles must be made in the country 
itself, and cannot be imported. It should also be borne in 
mind that any publication at home is a bar to obtaining a 
patent afterwards in most foreign States. 

It must also be remembered that in many foreign countries 
the patent for an imported invention expires with the determina- 
tion of the grant in that country from which the invention has 
been imported. 

With these preliminary observations we wiU now proceed 
to_discuss the laws of the most important foreign States sepa- 
rately. 



THE UNITED STATES OF AMERICA. 

The existing law of patents in the United States is princi- 
pally regulated by an Act of Congress of March, 1861, one 
great feature of which was the abolition of the large difference 
formerly existing in the fees paid by citizens and foreigners. 

Probably in no country in the world are the rights of 
inventors more cherished than in the United States : the 
xiumber of inventions, particularly of the class termed " labour- 
saving," protected annually by patents, is immense ; and at 
the same time, the number of British patents applied for by 
citizens of the United States is proportionately large. 

The facilities for obtaining patents have been increased of 
late years, and no patent for an invention possessing any fea- 
tures of novelty is refused. 

The following particulars wiU be found, we believe, to give 
all the information an inventor can require as to the patent 
laws of the United States : — 

All inventors, whether native or foreign, or their legal 
assignees, may obtain patents. An inventor who has already 
patented abroad has a period of six months allowed him from 
the date of his foreign patent to take out an American patent. 
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Beyond this period lie can still obtain a patent, provided his 
invention has not been introduced into the States, although it 
may have been published. 

Only an American inventor, or a foreigner who has resided 
for one year in the United States, or has declared on oath his 
intention of becoming a naturalised citizen of the States, can 
deposit a caveat. 

New and useful arts, new machines, new chemical com- 
pounds, useful implements unknown or not used by others 
prior to the date of the demand, and of which the products 
have not been introduced into commerce, are patentable. A 
new application of a known mechanism or process cannot be 
patented. AU patented articles must bear the date of the 
patent. Any patentee who, by mistake, shall have claimed some 
parts, the novelty of which cannot be supported, may, by 
means of a disclaimer, abandon such parts, but no addition to 
the patent can be made : the improvements on an invention 
can only be secured by a new patent. 

Patents are granted for seventeen years. Patents for inven- 
tions previously patented abroad expire with the foreign patent. 

On the application for a patent a tax of 15 dollars is to be 
paid, and on the delivery of the patent the further tax of 20 
dollars. 

The tax on entry of a disclaimer is 30 dollars. 

No prolongations are granted. 

Applications for patents are submitted to the examination 
of special commissioners, who reject aU. those which are irre- 
gular, and those which claim more than is new. Demands so 
rejected may be again presented after haviag been modified. 
In the case of a fresh rejection by the first examiners, the 
petitioner may appeal to the chief examiners, and in case of 
their rejection he may appeal to the Commissioner of Patents. 
These proceedings create delay, and involve considerable 
expense. 

After the deposit of the demand, an extract of the specifica- 
tion is published by the Patent Office. The patents are after- 
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■wards published in full by the Government, and may be 
inspected by the public, who may also obtain copies on a 
small payment. 

The petition to the Patent Commissioners must be accom- 
panied by a receipt for the tax, a description or specification 
setting forth clearly the nature and principle of the invention, 
drawings in duplicate, a model not exceeding 1 cubic foot in 
size, or a specimen of the product, and a power of attorney 
legalised by the Consul. 

Patents become void : 1. If the invention has been publicly 
used before the application (the personal use of a machine, 
process, &c., by another within the two years only preceding 
the patent, does not nullify the same, but the continued use 
by such person cannot be prevented). 2. When it has been 
obtained to the damage of the true inventor. 3. If the speci- 
fication filed does not truly set forth the invention, and if it 
claims part not new. 

The cost of a patent, including drawings and specification, 
but not including model, averages about £31 10s. 



AUSTRIA. 

The patent law of this empire was remodelled by an im- 
perial decree, dated the 15th August, 1852, which established 
the following regulations throughout the empire : — 

Patents are not allowed for alimentary preparations, beve- 
rages, or medicines, nor for discoveries, inventions, or im- 
provements which are contrary to public health, pubho 
welfare, morality, or the interest of the State. With this 
exception, patents are granted for every new discovery, inven- 
tion, or improvement, having for its object (a) a new industrial 
product, (b) a new means of producing, or (c) a new method 
of producing — that is to say, new within the empire. 

An invention is deemed new when, Up to the moment the 
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patent was applied for, the same had not been put into opera- 
tion, or been made public in the empire. 

Foreigners, as well as Austrian subjects, may be patentees ; 
but with regard to inventions made by foreigners not resident 
in Austria, patents are only granted when a patent has been 
obtained in the country where they were made, and then only 
to the original patentee, or his legal assignee. 

Two or more inventions cannot be included in a single 
patent, unless they refer to the same subject-matter, as essential 
parts of it. 

The petition for a patent may be made either by the in- 
ventor, or by his legal attorney. It must state the exact title 
of the invention, and the number of years for which it is 
desired the patent should last. The maximum duration of a 
patent is fifteen years, which length of time cannot be ex- 
ceeded, except by special imperial authority. 

The amount of Government tax is as follows : — For the first 
five years, 20 florins (£-) a-year; sixth year, 30 florins; 
seventh year, 35 florins ; eighth year, 40 florins ; ninth year, 
45 florins; tenth year, 50 florins; eleventh year, 60 florins; 
twelfth year, 70 florins ; thirteenth year, 80 florins ; fourteenth 
year, 90 florins ; fifteenth year, 100 florins ; or for the entire 
fifteen years, 700 florins (J70). In addition to these taxes, 
there are also others in the nature of town dues, payable upon 
patents; Previous to, or at the time of lodging the petition, 
the tax must be paid for the entire number of years for which 
the patent is applied for. 

A description must accompany the petition, and this must 
contain a full, clear, and minute explanation of the invention ; 
if drawings, samples, or models are required for the fiill com- 
prehension of the description, they must be supplied. 

A patentee is entitled to establish workshops or factories, 
to employ the workpeople he may find requisite to carry out 
the object of the patent to its fullest extent, and consequently 
to form establishments, stores, and warehouses for the manu- 
facture within the entire empire. He may sell and dispose 



322 PATENT LAWS OF FOKEIGN COUNTKIES. 

of the proceeds, and license others to use his invention, 
take partners, and dispose of his patent right by assignment 
or in any way whatsoever. 

Wlien the original term of a patent is less than fifteen 
years, the patentee may apply to have it prolonged for the 
fuU period of fifteen years. He must make application before 
the term originally hmited has expired, and he must pay the 
entire tax for the term of prolongation. 

A patent will be cancelled on proof that the legal requisites 
for a patent do not exist, or that the description does not fulfil 
the prescribed conditions, or that the invention is not new, or 
being an importation from abroad, that the patentee is not 
the real owner of the foreign patent, or that the object of the 
patent is contrary to law, or to the health or morality of the 
public, or the interest of the State. 

A patent will expire not only by efflux of the term, but also 
in case the patentee should fail to bring his discovery into 
operation within a year from the date of the patent, or in case 
he should entirely suspend working the same for the space of 
two years. 

The cost of a patent in this empire for one year varies from 
£15 to £25. 



BAVAEIA. 

By a royal ordinance, dated September 11, 1825, new dis- 
coveries, inventions, and improvements in trades, or such as 
have not yet been used in the kingdom, may, if required, be 
protected by special exclusive privileges granted imder certain 
conditions, and for a fixed period of fifteen years at most, at the 
expiration of which the discovery, invention, or improvement 
becomes public property. And by certain rules for the exe- 
cution of the organic law regulating trades, dated 17th Decem- 
ber, 1853, the following regulations were established : — 

Letters patent may be granted for discoveries, inventions. 
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or improvements in arts and trades, whether they concern a 
new article, a new means, or a new process of manufacturing : — 

1. Whenever the object itself is new and original, or when- 
ever the alteration contains a new and peculiar feature ; and 

2. "Whenever the said object is of such an importance as to 
give to the invention or improvement a character of public 
utility. 

Patents of importation may also be granted for a discovery, 
invention, or improvement made abroad, when the same is 
protected by a patent abroad. In general, subjects of foreign 
States granting reciprocal advantages shall be treated like 
Bavarian subjects in the granting of letters patent. 

No patent of importation can endure beyond the period of 
the expiration of the foreign patent. 

A patent may be annulled whenever the invention is 
proved not to be new and original, or to have already been 
carried into execution (except in the case of the existence of 
a foreign patent), or whenever the invention has already been 
described in published works of the country or of foreign 
countries, whether they be written in German or foreign lan- 
guages, in such a manner as to enable any competent person 
to work the invention. The petition for a patent must give 
a correct title to the invention, and must state the number of 
years for which the patent is demanded. 

The petition must be accompanied by a fuU and complete 
description of the invention, and of the process employed. 
Drawings, plans, models, or patterns must be produced when 
necessary. 

A "petition for a patent of impoitation must be accompanied 
by an official copy of the letters patent obtained abroad. 

Letters patent will be refused whenever it is shown — 
1. That the preparation of the new manufacture, or the 
application of the new means or process of manufacturing, 
cannot be permitted for sanitary reasons, or because they en- 
danger the commonweal, or, iinally, because they are con- 

.. A„ — ri^t-inrr lai«rc a n rl vpo-nln.t.irtns '?. Tlnn.f, t.Tlp. nbipp.t J"n 
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be patented is not new and original. 3. That the invention 
does not fulfil the requirements of great public utility. 4. 
That the grant would be contrary to the provision relating to 
the subject of a ZoUverein State.* 5. That the same inven- 
tion had already been patented previously in Bavaria. 

No patent can be granted for a longer period than fifteen 
years. In case of its having originally been granted for a 
shorter period, a prolongation may be obtained to the full 
extent of fifteen years. 

The taxes to be paid are : — 25 florinsf for one year ; 30 
florins for two years ; 40 florins for three years ; 50 florins for 
four years ; 60 florins for five years ; 70 florins for six years ; 
90 florins for seven years; 110 florins for eight years; 130 
florins for nine years ; 150 florins for ten years ; 175 florins 
for eleven years; 200 florins for twelve years; 225 florins 
for thirteen years ; 250 florins for fourteen years ; 275 florins 
for fifteen years. 

In extending a patent granted for a short period, the taxes 
to be paid are calculated according to the progressive rate of 
the later years. 

The taxes, together with the stamp duty of 3 florins, must 
accompany the petition for a patent or a prolongation. 

Letters patent do not give a right to prohibit and limit.^— 
1. The importation of articles corresponding with the patent 
article ; or, 2. the sale and disposal of the same ; or, 3. to 
interdict the use of such articles whenever they have not been 
procured from the patentee, or from other parties, without his 
consent, unless the object of the invention be a new manufac- 
turing process, a new means of manufacturing, or a "new 
machine, or a new instrument for manufacturing and industrial 
purposes, in which case letters patent grant an unlimited right 
to prohibit the use of the patent method or means, or patent 
machines or tools, to such parties as have not acquired the 
right thereto firom the patentee, or procured the patent article 
from him. 

* See the ZoUverein Regulations. t A floriu=l5. 8d. 
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Patentees are entitled to erect any number of industrial 
establishments, and to engage workmen, for the exercise of 
their patent rights, with a due observance of existing laws, 
ordinances, or police regulations. 

Patentees may ^assign their patents or form partnerships 
with others, with a due observance of the existing laws and 
ordinances. 

Patents become void if the invention is proved to be not 
new, or whenever the specification is incomplete, or whenever 
the patentee does not work the invention within three years, 
or in case of the patent being granted for less than six years, 
within the first half of that term, or wienever the owner of a 
patent of importation does not work it within one year, and 
the working has not been proved before the Ministry of Com- 
merce and Public Works, or whenever the works have been 
suspended for two years. 

The cost of a patent in Bavaria for one year varies from 
£15 to J25. 



BELGIUM. 



An Act bearing date the 24th May, 1854, and a roy^l de- 
cree of the same date, and an amending law of the 27th 
March, 1857, determine the law of patents in this kingdom. 

Patents are granted without previous examination, at the 
sole risk of the applicants. 

The duration of patents is fixed at twenty years, except in 
the case of inventions previously patented in some other 
country. Such patents wiU expire at the same time as the 
foreign patent. 

Patents are subject to an anmml and progressive tax, viz. : — 
first year, 10 frs. {8s.) ; second year, 20 frs. (16s.) ; third 
year, 30 frs. (24s.) ; and so on till the twentieth year, when 
the tax will be 200 frs. (£8). Each annual tax is to be paid 
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No tax is /payable on patents for improvement when delivered 
to the original patentee ; such patents expire with the original 
patent. 

Patents' confer on their owners or assigns the exclusive 
"right of working the invention for themselves, or having it 
worked by persons authorised by them. 

Applicants for patents are required to lodge at the proper 
office, in duplicate, a full description of the invention, mth 
drawings, models, or samples, when necessary. The first 
annual tax is paid when the documents are lodged. 

Specifications of patents are published three months after 
the grant. If the annual tax is not paid within the month 
after it falls due, patentees shall, after previous notice being 
given to them, and under penalty of losing their patent rights, 
pay a sum of 10 francs, besides the annual tax. 

Patents become void in case of nonpayment of the annual 
tax within the month it falls due. 

The owner of a patent must work the invention ia Belgium 
within one year irom its having been worked abroad ; other- 
wise it becomes void, and this wiU. be the case if a suspension 
of the working of the invention for one year takes place, unless 
good reasons can be given. 

Patents will become void if the invention is. destitute of 
novelty, either by reason of having been previously worked in 
Belgium or of having been pubHshed in a printed work ; also 
if the specification is not full and complete. 

The cost of a Belgian patent varies irom £10 to £15. 



BRAZIL. 



Natives or foreigners can obtain patents without distinction. 

All inventions or improvements are patentable. 

Patents of invention only are granted. The importer of a 
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foreign discovery is only entitled to a reward, the value of 
which depends on the importance of the invention. No certifi- 
cates of addition or prolongations are granted. 

The duration of a patent is fixed by the Government, and 
varies from five to twenty years. 

There is no Government tax, but the granting of a patent 
necessitates the payment of certain official expenses, which 
amount to about £4:0. 

The fees are payable in advance. 

Patents are granted without any preUminary examination. 

The period within which the invention must be worked is 
two years. 

The application must be accompanied by a duplicate set of 
drawings and descriptions. 

The applicant must declare that he is the true inventor. 

The patent becomes void : if the patentee who has obtained 
a patent in Brazil afterwards patents the same invention 
abroad, if the invention be not worked within the specified 
time, or if the invention be proved to be old. 

A patent for Brazil costs about £40. 



DENMARK. 



Inventors, whether natives or foreigners, as well as the first 
importer, may obtain patents. 

All inventions or improvements are patentable. 

The patent dates fi-om the day of the reception of the de- 
mand. 

Patents of invention and of importation are granted. Im- 
provements can only be protected by new patents of invention. 

The term of patents of invention is fixed by the Govern- 
ment, and cannot exceed twenty years ; that of patents of im- 
portation is five years. 

A uniform tax of 60 firancs is required for each demand for 

patent. If the patent be in the name of several persons, the 
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s is from 120 francs. Over and aboTe these sums are various 
imp duties and other charges, to be paid in advance. 
Prolongations are not usually granted beyond the term fixed 

Government for the duration of the patent. 
A slight examination of the invention is made before grant- 
y the patent. 

Patents are not published, and information cannot be 
tained without the intervention of the College of Commerce, 

virhich a demand, with the special motives for the same, 
ist be presented. 

The working of the invention should be proceeded with 
ring the first year of the patent, and continued without 
;erruption during the whole term. 

The patent does not prevent the introduction of similar 
Dducts into the coimtry, provided they have been manufac- 
red abroad. 

Assignments of patents are not authorised ; they may, how- 
er, be accomplished by the joint demand of the proprietor 
d of the assignee, for a new patent in the name of the 
-ter. 

The petition to the King should indicate the object of the 
rention. From the day on which the demand is received, the 
plicant has four weeks allowed him if he be a citizen of the 
an try, and six weeks if he be a foreigner, to prepare and 
id to the Council of Commerce duplicate descriptions in 
tnish and drawings of the invention. 

The agent or attorney must be furnished with a power 
;alised by the Danish Consul. 

The patent becomes void, if the invention is not new, or if 
has not been worked within the given time. 
The cost of a patent for Denmark is about £21. 
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FRANCE. 



As the country nearest our own shores, and with which our 
intercourse is so close, it is desirable all inventors should be 
well informed on the subject of the French laws. 

It is highly important inventors should bear in mind that 
French patents must be apphed for prior to the filing the 
complete specification in England. (See Lister's Patent, 
Newton's London Journal, 1st Aiigust, 1859.) 

Letters patent for inventions (brevets d'mvention) are re- 
gulated in France by a law bearing date the 5th July, 1844, 

the material parts of which are as follow : 

Every new discovery or invention in any branch of in- 
dustry, confers upon its author, under the conditions and for 
the time hereafter mentioned, the exclusive right of working 
the same for his own benefit. Such right is constituted by 
the documents issued by Government denominated brevets 
d'mvention. 

The following cannot be patented :—(l.) Pharmaceutical 
compounds, or medicines of any kind, these being governed 
by special laws and regulations, principally by a decree of the 
18th August, 1810 ; (2.) schemes and projects of credit and 
finance. 

The duration of patents is five, ten, or fifteen years ;, the 
payment in respect of a patent for five years, 500 fi:anc3 
(£20) ; for a patent for ten years, 1,000 francs; and a patent 
for fifteen years, 1,500 francs. These sums are to be paid by 
yearly instalments of 100 francs, and the patent will expire if 
default shall be made in payment of any one instalment. The 
duties may all be paid up in advance when desired. 

Foreigners may obtain patents in France ; and persons who 
have patented their inventions abroad may obtain patents for 
them in France. In such a case, the French patent wiU 
expire when the foreign patent expires. 

Persons desirous of obtaining a patent apply by petition to 
the Minister of Agriculture and Commerce, and give a de- 

z 
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scription of the discovery, invention, or application forming 
the subject of the proposed patent, accompanied, when needful, 
by specimens. 

The petition must be in the French language, and restricted 
to a single principal object, with the necessary details and its 
proposed applications. It must mention the duration which the 
applicant desires for the patent. It must also give a title, 
comprehending a summary and precise designation of the 
subject of the invention. 

No documents will be received except on production of a 
receipt proving payment of a sum of 100 francs' (^4), on 
account of the tax on the patent. 

The patents which have been applied for in due form, are 
deUvered out without previous examination, at the risk and 
peril of the applicants, and without Government guarantee, 
either as to the reality, the novelty, or the merit of the inven- 
tion, or as to the fidelity or accuracy of the description. 

The patentee, or the person entitled to the patent, has the 
right, during the currency of the patent, to make alterations, 
additions, or improvements in the invention, and the proceed- 
ings are similar to those required to be taken in applying for 
an original patent. The petition is subjected to a tax of 
20 francs only. The certificates of addition obtained by any 
one person entitled under the patent shall accrue to the benefit 
of all. 

A patentee who, in respect of an alteration, addition, or 
improvement, desires to take out a principal patent for five, 
ten, or fifteen years, in place of a certificate of addition ex- 
piring with the original patent, must pay the tax levied on 
original patents. 

Only the patentee, and those claiming under him, can, 
during a year, obtain a valid patent for an alteration, improve- 
ment, or addition to the invention forming the subject of the 
original patent ; nevertheless, every person wishing to obtain 
ii patent for an alteration, improvement, or addition to a dis- 
covery already patented, may, in the course of the said year. 
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make a formal application to the Minister of Agriculture and 
Commerce, wliich shall be transmitted to him, and shall remain 
deposited under seal. At the expiration of the year, the seal 
shall be broken and the patent issued ; but the original pa- 
tentee shall always have the preference in respect of alterations, 
improvements, and additions, for which he himself shall, 
during the year, have demanded a .certificate of addition or a 
patent. 

A patentee may assign the whole or a part of his property 
under a patent. The entire or partial assignment of a patent, 
whether as a gift or for valuable consideration, can only be 
made by a notarial act, and after payment of all the instal- 
ments of the tax. No assignment is vahd with respect to 
third parties until after registration. 

The descriptions, drawings, specimens, and models of patents 
issued, remain deposited, until the expiration of the patents, 
with the Minister of Agricultiure and Commerce, where they 
may be inspected by anyone, free of charge. 

Patents are null and of no effect in the following cases, 
viz., (1.) if the discovery, invention, or application is not new ; 
(2.) if the discovery, invention, or application is not patent- 
able ; (3.) if they refer to principles, methods, systems, dis- 
coveries, and theoretical or purely scientific conceptions, the 
industrial applications of which are not shown ; (4.) if the 
discovery, invention, or application is contrary to the order, 
safety, morals, or laws of the kingdom ; (5.) if the title under 
which the patent has been applied for, fraudulently indicates 
something which is not the true subject-matter of the inven- 
tion ; (6.) if the description annexed to the patent is insuffi- 
cient for carrying the invention into effect, or if it does 
not completely and fairly state the real methods adopted by 
the inventor. 

No discovery is held new, which, previous to the date 
,of the deposit of the petition, has received publicity in 
France, or in a foreign country, sufficient to enable anyone to 
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A patentee will be deprived of his rights under the following 
circumstances : — (1.) If he should fail to pay the annual pay- 
ment before the commencement of each year of the term of the 
patent; (2.) if he shall not put his invention or discovery into 
execution within two years from the date of the signature of 
the patent, or if he shall cease for the space of two consecutive 
years Iro work the patent — unless, in either case, he can justify 
his inaction ; (3.) if he introduces into Prance objects made 
in a foreign country similar to those protected by his own 
patent. 

Whoever, in his trade inscriptions, advertisements, prospec- 
tuses, marks, or stamps, shall assume the title of patentee, 
without possessing a patent issued according to law, or after 
the expiration of a patent; or who, being a patentee, shall 
describe himself as patentee, or refer to his patent, without 
adding thereto the words — " sans garantie du gouvernement " 
(without the guarantee of the Government), is liable to a 
penalty of from 50 to 1,000 francs. In case of a repetition 
of the offence, the penalty may be doubled. 

The cost of a French patent varies from iS12 to £20, 
according to circumstances. 



HANOVER. 



The law relating to patents for inventions is dated 18th 
August, 1847. A few regulations were subsequently made, 
and the whole law is subject to the Convention of the Zoll- 
verein. 

Any person making a new industrial invention may obtain 
a patent in respect of it, and any person importing an inven- 
tion from foreign countries, unless such invention be already 
known to the public, may likewise obtain a patent. 

A patent may also be obtained for an essential improve- 
ment to an invention already patented in the kingdom. 

The petitioner for a patent must deliver a precise, correct, 
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and complete description of the object to be patented, setting 
forth tlie peculiar claims to novelty, together with the required 
drawings or models, and,' if possible, a pattern of the product. 

'In case of the invention being already patented abroad, an 
official copy of the former letters patent must be produced. 

Foreigners will not be allowed to obtain patents except for 
inventions intended to be carried out within the kingdom. 

A patent shaU not be granted for a longer term than ten 
years. In the case of a patent being granted originally for a 
shorter period, its duration may be extended to that term. 
Such a prolongation, however, must be published at least one 
year before the expiration of the term originally fixed. 

Patents of importation shall not endure beyond the term of 
the foreign patent. 

A patent may be transferred or made over to others by will. 

A patent will be cancelled if it can be shown that the in- 
vention is not new, and particularly if, at the time of the 
granting of the patent, it had already been openly put into 
practice, or had gained such publicity as to allow of its imi- 
tation. If such an invention has been worked out secretly 
by private individuals, the patentee shall have no claim on 
them. 

The patent may, moreover, be cancelled if it be shown that 
the invention has been wrongly or incompletely described. 

Likewise, if it be proved by some other person that the in- 
vention was made or originally imported by him, and that 
the patentee had illegally appropriated the same. 

Finally if the invention shall not, without sufficient reason , 
be put into practice in the kingdom within six months from 
the granting of the patent, or whenever the working of the 
said invention has been interrupted during six months. 

The cost of a patent in Hanover varies from £20 to igSO, 
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HOLLAND. 

Patents for inventions in Holland are governed by a law 
romnlgated in January, 1817, and by certain regulations 
)unded thereon. Patents may be obtained for five, ten, or 
fteen years. The Government charges are, respectively, 317 
:anos, 635 francs, and 1 ,270 francs. A patent obtained for 
ve or ten years may be prolonged, sufficient reason being 
bown, to the full term of fifteen years ; but as such prolonga- 
Lons are not easily obtainable, it is better to apply for a 
uration of fifteen years at first. 

A patent obtained for an imported invention will expire with 
lie patent obtained in respect of the same invention in the 
Dreign country, and the invention must be exercised in the 
ingdom. 

It secure'fe to the patentee the exclusive right of manufao- 
aring and selling throughout the kingdom, or of licensing others 
3 make and sell, objects to which the patent refers. 

Whenever a patent is applied for, an exact detailed descrip- 
Lon must be deposited, under seal, of the object or secret for 
irhich a patent is sought, accompanied by the necessary plans 
nd designs (in duplicate), samples or patterns. This desorip- 
ion wUl not be published until after the expiration of the 
latent. 

A petitioner, when he lodges his petition, is required to give 
n undertaking to accept the patent, if granted ; to pay the 
lues within three months ; and to submit, in the event of not 
LilfiUing this undertaking, to have the patent annulled, and 
he invention made piiblic. 

A patent wUl be void, (1.) if it appears that the petitioner 
las wilfully omitted to describe any part of his secret, or has 
;iven a fraudulent explanation in his specification ; (2.) if it 
ippears that the subject of the patent has been described in 
lome printed and published work ; (3.) if the patentee shall 
lot put his invention into practice within two years of the 
jrant, unless there are special reasons, of which the Government 
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•will judge ; - (4.) if the patentee shotild, after obtaining his 
patent, obtain a patent in any other country;* (5.) if it ap- 
pears that the patented invention is dangerous in its nature or 
application to the security of the kingdom or its inhabitants. 
Should a patent be pronounced null on any of these grounds, 
so much of the tax as is proportionate to the time which it 
may have to run will be returned. 

Where a patentee has invented an improvement, he may 
obtain a patent of addition for the term for which the original 
patent has to run, or he may apply for a new patent in the 
same manner as if he were applying for an independent inven- 
tion. 

Government makes no charge on patents of addition, where 
the improvement strictly relates to the patent previously 
taken ; but all sums due in respect of the former patent must 
be paid before application is made for a patent of addition. 

Before a patentee can assign his patent, either wholly or in 
part, he must obtain the royal licence, and the instrument of 
transfer must be registered. The tax on a transfer is about 
18 francs. Persons succeeding by inheritance to the rights of 
a patentee must likewise register their title. 

It has been the practice of late years for the patentee to 
pay only about ten per cent, of the tax in the first instance, 
and to give an undertaking to pay the remainder withia 
two years. 

The first cost of a patent in HoUand varies from £16 to 
je20. 



ITAXY. 

The law which governs the grant of patents for the new 
Kingdom of Italy is dated from 31st January, 1864. 

The inventor only, whether a native or a foreigner, can 
obtain a patent of invention. 

* This absurd regulation is got rid ot in practice by the patentee taWng the' 
foreign patents in anotlier name, and-then having them transferred to him. 
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Inventions are considered patentable which have for their 
imediate object: — (1.) An industrial product or result ; (2.) 
J instrument, machine, &c., or mechanical arrangement; 
1.) any process or method of industrial production; (4.) a 
otor, or the industrial appUcation of a force already known ; 
.) lastly, the technical application of a scientific principle in 
ch a condition that it will, produce* direct industrial results. 
The invention must be novel. 

A new invention or industrial discovery patented abroad 
id not yet imported into Italy^ although already pubhshed by 
cans of such foreign patent, confers the right to the inventor 

obtaining a patent in Italy, provided the application be 
ade before the expiration of the foreign patent. 
A patent of invention takes effect from the date of the 
jplication, and is in force irom the last day of that one of 
le months of March, June, September, or December which, 
Uows next afber the date of the apphcation. 

Certificates of addition are granted annexed to the principal 
itent. Application for certificates of addition made during the 
:st six months by the owner of a patent have precedence over 
)plications made for the same invention by others. 

Certificates of reduction, or disclaimers, may be demanded 
J a patentee within the first six months of his patent, for the 
irpose of reducing the patent to one or more parts of the 
vention forming the object of the description annexed to 
te original demand; it being necessary to point out clearly 
le parts to be struck out of the patent. 

Patents are granted for various terms from one to fifteen 
ears, at the desire of the petitioner. A patent granted for an 
ivention already patented in another country expires with that 
atent for which the longest term has been granted, but in no 
ise exceeds the maximum limit of fifteen years. 

Certificates of addition expire with the original patent to 
rhich they are attached. 

Every patent is liable to two taxes : the one consisting of as 
lany times 10 francs as there are years in the term demanded ; 
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the other (annual), consisting of 40 francs for each of the first 
three years of the patent ; 65 francs for each of the three fol- 
lowing years ; 90 francs for the seventh, eighth, and ninth 
years; 115 francs for the tenth, eleventh, and twelfth years ; 
140 francs for each of the three last years. 

A sum of 20 francs only is required for certificate of ad- 
dition, to be paid in advance. 

All certificates of prolongation necessitate over and above 
the taxes the payment of a sum ol 40 francs. 

Each certificate of reduction involves the payment of a tax 
of 40 francs. 

The amount of the proportional tax for the term demanded 
and the first annuity is to be paid when making the application 
for the patent. This obligation to pay in advance the total 
of the proportional tax becomes burdensome if the patent 
should not be continued. On the other hand, each demand 
for prolongation necessitates the payment of a fixed tax ; and 
the patents demanded for more than five years have accorded 
to them a period of two years within which they are to, be put 
into operation. Hence the usual practice is to demand a 
patent for six years. The other annuities are paid in advance 
the first day of each year of the term of the patent, and are 
subject to triennial augmentation even in the case of prolonga- 
tion of the patent. Three months' grace is allowed for the 
payment of the annuities, and if this period lapses the patent is 
forfeited. 

Patents demanded for a less term than fifteen years can be 
prolonged to this term. Each demand for prolongation must 
be accompanied by a statement showing the ownership of the 
patent, and the receipt for the tax of 40 francs. 

Demands for patents are subjected to no other examination 
than that in reference to the rules laid down by the authorities, 
with the exception, however, of patents for drinks and eat- 
ables which are examined by the superior sanitary council. 

The records containing the certificates of deposit, changes, 
additions, cancelling, or assignment of patents are published. 
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i'ersons requiring extracts irom such records must make the 
ipplication on stamped paper ; the extracts are supplied at 
he expense of the applicant. 

The drawings and descriptions are published three months 
,fter the grant of the patent ; anyone can then obtain one or 
aore copies at his own expense. 

Every three months a list of the patents granted during the 
ireceding three months is published in the official journal. 
3very six months the descriptions and drawings of the patents 
ranted during the previous six months are published. 

Patents granted for a term not exceeding five years must be 
lut in operation within the first year of the term, and the 
rorking must be continued without interruption for more 
han one year. 

Patents granted for more than five years have a period of 
wo years allowed for working them ; in both oases the owner 
f the patent should, in case of inaction, show the reason of 
eglect ; but the want of funds is not recognised as a valid 
xcuse. 

The importation by a patentee of similar articles manijfac- 
ured abroad is not protected by the patent. 

Every deed of transfer or assignment of a patent is registered 
pon the grant of the original patent, and published in the 
fficial journal ; such publication is not valid as regards a 
aird party, excepting from the date of registration. 

The application for a patent addressed to the Minister of 
'inance must contain : — (1.) The name and surname, place of 
irth and residence of the applicant, and of his attorney or 
gent ; (2.) a short and precise description, in the form of a 
tie, of the nature and object of the discovery ; (3.) the length 
f the term for which the patent is desired. 

To the application should be annexed : — (1.) Three copies of 
description of the invention in French or Italian; (2.) explana- 
)ry drawings or models (also three copies) ; (3.) a receipt 
roving the payment of the tax ; (4.) a list of the docu- 
lents. 
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An Italian patent becomes void : — (1.) If it has reference to 
any of the inventions proscribed by tbe law ; (2.) if the title 
fraudulently sets forth another object than the true object of 
the invention or discovery ; (3.) if the description does not 
fully and faithfully point out the necessary means of carrying 
out the invention ; (4.) if the invention is not new or useful ; 
(5.) if the patent has formed the subject of a certificate 
granted to a third party for modification of an invention within 
the six months reserved to the author or his proxy; -(6.) if 
the tax be not paid within the three months from the date at 
which it is due ; (7.) if the patent has not been worked within 
the prescribed period; (8.) if the patent has been granted 
to any other than the inventor or his agent. 

The cost of an Italian patent varies from £21 to 
£31 10s. 



MEXICO. 

The law which governs the grant of patents Is dated the 7th 
May, 1832. , 

Natives or foreigners can obtain patents. 

Patents for invention are granted for ten years, for improve- 
ments for six years. 

If the invention or improvement is of such a nature i as to 
admit of its being kept secret, and if a patent has been obtained 
for the same, the invention or improvement must be thrown 
open to the public at the expiration of the term. 

Inveintions or improvements cannot be worked as patent 
inventions before the patent which establishes the Tights of 
the patentees is delivered. 

Contests about the property of inventions or improvements 
are settled according to the common laws. 

Whenever patents are proved to have been obtained fraudu- 
lently, by. applicants representing mere ipiportations as inven-. 
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ns or improvements, the patentee forfeits Ms right to the 

me. 

If inventions or improvements are desired to remain secret, 

3 drawings, descriptions, &c., are not to be published before 

3 expiration of the term. 

The patent fees vary between 10 and 300 dollars (pesos). 

Half the number of men, at least, employed by the patentee 

mechanical works, must be subjects of Mexico, if such may 

had. 

The entire expense of a patent for Mexico is about £42. 



POLAND. 

The law is declared by an imperial decree, dated the 2nd 
tth) of November, 1836. 

Patents for inventions, discoveries, or improvements shall 
granted for three, five, or ten years. Patents for importa- 
ns can only be granted fpr the term obtained abroad. Pa- 
rts of invention are dehvered on a mere application without 
jvious examination, and consequently neither the merit, 
:ority, or quality of the invention is guaranteed. . 
The taxes on patents are 150 florins for three years, 250 
cLns for five years, and 500 florins for ten years. These 
:es are paid in advance. 

The application for a patent must be accompanied by a 
jlaration as to whether the article about to be patented is an 
ginal invention or an importation, as well as by a complete 
icification of the principles, means, and processes that con- 
fute the invention or improvement, as well as the required 
iwings and models. 

In cases of importations of inventions patented abroad, 
Dlicants must at the same time prove the article to be really 
;ented abroad, and the foreign patent not to have expired. 
)reover, they must say whether they wish the description to 
published in full, by extracts, or not at all. Whenever 



POLANB. 341 

specifications are published, no one, during the whole term of 
the patent, shall be entitled to imitate or manufacture the 
article described. If, on the contrary, descriptions are not 
published, and are only deposited at the Board of the GoTern- 
ment Commission, all other parties making the same, or a 
similar invention, may at all times obtain a patent for working 
the same. 

In case the Commission find the term for which the patent 
is demanded too long, they have power to shorten the same, 
and then the difference of the payment made shall immediately 
be returned to applicants. 

Assignments of patents must be registered. 

The Board of Home Affairs and Public Instruction may 
refuse to grant patents for inventions that might be injurious 
to society, that relate to the common wants of life, or for 
objects that have already been manufactured in the country. 

Patents will be annulled (1.) if inventors have not deHvered 
an exact description, and explained with clearness and precision 
the means of manufacturing the invention, discovery, or im- 
provement ; and if it is proved that it would be impossible to 
attain the object of the invention by following the published 
description and the information given by the inventor: (2.) if, 
during the term mentioned in the letters patent, inventors 
have not worked their invention, or if they cannot show good 
cause for such inaction : (3.) whenever it is proved that the 
invention does not properly belong to the patentee ; and also 
whenever it is proved that the same invention, discovery, or 
improvement has been known and published before the patent 
was applied for. 

A patent for the kingdom of Poland costs from £25 to 
£35, according to circumstances. 
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POBTUGAL. 

A royal decree, dated the 31st December, 1852, regulates 

i law of patents in Portugal. Its principal provisions are 

the following effect : — 

Authors of new inventions, whether national or foreign, are 

iitled to secure an exclusive right in them by patent ; but 

! patent will be no guarantee of the reality, priority, or 

irit of the invention. An invention, though in use in foreign 

intries, is, if new, patentable in Portugal, but only for five 

irs. 

The duration of a patent privilege cannot exceed fifteen 

irs ; it is at the option of a patentee to obtain it for a less 

:iod. A specific time having been once demanded, no pro- 

igation will be subsequently granted. To inventors who 

ve already obtained a patent in a foreign country, no longer 

le will be granted than is sufficient to make up fifteen years 

m the date of the foreign patent. The importer of an in- 

ition (not being the inventor himself) can only obtain a 

tent for five years. 

On applying for a patent, an inventor must deliver to the 

)per office an exact description under seal of the principles, 

lans, and processes which constitute the invention, with the 

3essary plans, sections, drawings, and models. 

A patent wiU not be allowed to comprise more than one 

jject-matter. 

Patentees are required to expose to public observation their 

nufactufe in full operation, at least twice a month, three 

fa' previous notice having been given in the Government 

lette. 

An annual tax of 5,000 reis (about 28s.) is imposed on a 

;ent, and default in payment of this tax renders the patent 

d. 

Patent rights pass by assignment or by will. 

A. patent becomes void if the invention be not carried into 
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operation within half the term for which the patent is granted, 
or if the manufacture be adjudged a nuisance by a competent 
tribunal. 

A patent for this kingdom costs from £25 to £40. 



PEtrssiA. 

Tlie law of Prussia with respect to patents is regulated by 
royal ordinances, dated the 27th September, 1815, and 18th 
September, 1828. Reference must also be made to the over- 
riding law of the Zollverein. 

By the letter of the law only subjects of Prussia can obtain 
patents, but, in practice, foreigners are allowed to apply ; and 
when it appears that the applicant would be entitled, if a 
subject, to the patent solicited, he may acquire the right of 
citizenship in the prescribed manner, or he may transfer his 
rights to a subject of Prussia, in whose name the patent can be 
taken out. 

Patents are granted not only for original inventions and 
improvements made, in Prussia, but also for imported inven- 
tions and improvements. In applying for the patent, an 
exact description of the invention, either in writing, or by 
models and designs, and if possible in all these ways, must 
be sent in. A patent will not be granted for less than six 
months, nor for a longer period than iifteen years ; the usual 
terms, however, are for five, six, or eight years. It usually 
extends to the whole monarchy. The Government fees are of 
trifling amount. 

The patent will be invalidated if the invention is not put 
into operation within six months of the grant. This article of 
the law is indulgently construed by the Government ; but it is 
necessary to lay before it some proof that the invention was 
put into execution "within the time limited, otherwise the 
-patent is lost. 
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The patentee of a process of manufacture cannot prohibit 
the importation of any articles, whether made by the patented 
process or not. The patentee of a machine or mechanical con- 
trivance may prohibit its use by other persons, whether it 
shall have been made within the country or abroad. 

A patent cannot be obtained for the mere application of a 
contrivance or process of construction already known to pur- 
poses whereto it has not previously been applied, this not 
being deemed a new invention; nor can a patent be obtained 
for a contrivance or process known to have been already 
applied to simikr purposes. 

When an invention has been described in published works, 
either native or foreign, or when models of it have heen pub- 
licly exhibited in Prussia, it ceases to be new, and cannot be 
patented. Even when the description was published and the 
model exhibited by the inventor himself, stiU he will be pre- 
cluded from obtaining a patent subsequently. 

Patents for imported inventions are only allowed when they 
have not become known in the country by means of published 
works or other means ; if so known, it will be no ground for 
a patent that the applicant is the first importer and user of the 
invention in Prussia. 

Patent rights may be transferred from one person to an- 
other. 

The examination of the application for a patent belongs to 
the Board of Trade, and is limited to an inquiry into the 
novelty and originality of the invention without reference to 
its utility, except in the case where it professes to be an im- 
provement on previous contrivances or processes. If the claim 
is allowed, the applicant will be informed in what the novelty 
and originality of the invention were conceived to consist, and 
whether it is patentable in respect of all its parts, or only in 
respect of some, or simply in respect of their combination, the 
parts separately not being new and original. The invention 
is then described in the official journals of Government; 

If it should appear that the invention is destitute of novelty 
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and originftHty, the patent is vitiated, and this will be set forth 
in the grant itself. 

The cost of a Prussian patent varies from £10 to £30. In 
cfmsequence of the illiberal strictness with which the inventor's 
application is examined, the obtainment of a patent in this 
kingdom is attended with much difficulty, not one application 
in ten being successful. 



THE EOMAN STATES. 



A law of the Apostolic Chamber, dated 3rd September, 1833, 
contains the following regulations : — 

Patents will be issued either to subjects of the Pope, or to 
foreigners, id respect of — 1st, a newly- discovered natural pro- 
duction ; 2nd, a new and important kind of agricultural culti- 
vation ; 3rd, a new and useful art not previously brought into 
practice ; 4th, a new and useful improvemetit in the arts or 
agriculture — for a period varying from five to fifteen years, 
except as regards improvements and processes patented abroad. 
In such cases the Papal patent will expire with the original 
patent. With respect to novel processes and improvements 
already ktiown by means of printed books, but not brought 
into Use in the Papal States, the patent will be limited to a 
period of from three to six years. 

The importance of the invention, the atnoUnt of capital 
required to catry it into effect, and the amount of gain likely 
to be derived from it, will be taken into account in determining 
the duration of the patent, and whether it ought to extend over 
the whole of the Papal States, or only ove* a part. 

Proof of unexpected expenses and losses, and reasons of 
public utility, wiU afford ground for obtaining a prolongation 
of a patent, originally obtained for less than fifteen years or 
six years not being in respect of an invention patented abroad. 

The applicant for a patent 'must present a petition to the 
A A 
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proper authorities, setting forth the nature of the discovery, 
invention, process, or improvement, the probable utility to 
the State, and the possible injury to public health or private 
interests. 

The petition must be accompanied in duplicate by a full 
description of the invention, sufficiently clear, complete, and 
exact to enable others to put it in practice, and by the 
needful plans, drawings, sections, models, or samples. This 
description will be kept secret until the determination of the 
patent. 

A patentee can deal with his right as with any other 
species of property. He can transfer it to another ; and he 
may share it with others as partners, or license others to use it. 

No one will be allowed to contest the validity of the patent 
on the ground of want of priority or novelty in the invention 
after the expiration of six months from the date of the patent. 

The patent will become of no effect in the following cases: — 
( ] .) If the invention shall be injurious to the public health, 
safety, or interest; (2.) if it shall be decided by a competent 
tribunal that some other person had previously introduced or 
put in practice the patented invention ; (3.) if the process or 
improvement had been made known through the public prints, 
such publication not having been declared in the applicant's 
petition ; (4.) if, in describing the invention, the patentee had 
concealed or misstated the means of carrying it into effect ; 
(5.) if the patentee fails to carry the invention into effect within 
a year from the date of the patent, or if he shall suspend the 
working of it for that space of time ; (6.) if he shall not pay 
the tax within a month after the time fixed ; (7.) if, on ex- 
amination of samples, &c., it shall be discovered in any year 
that the manufacture or cultivation has deteriorated. 

The tax on patents for original inventions is calculated at 
the rate of ten Eoman scudi (i.e. ten crowns=about £2 2s. 8(^.; 
per annum, and that on patents for imported inventions at 
the ra;te of fifteen Eoman scudi per annum (about £Z 4s.), 
on the whole time for which the patent is granted. The 
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sum is payable in two moieties — the first on the patentee 
receiving the patent, the second within a month after the 
expiration of the first half of the term for which the patent was 
granted. 

The first cost of a Eoman patent is from ig20 to £80. 



RUSSIA. 

The law as to privileges for inventions in Kiissia was de- 
clared by an imperial decree of the 17th of June, 1812. 

The privilege granted for inventions in arts and manufac- 
tures is founded dpon a certificate (obtained on presenting 
a petition to Government, accompanied by a fiill description of 
the' invention), which certificate states that the invention 
therein mentioned was presented in due time to the Government, 
as the property of the person named therein. 

The Government does not guarantee that the invention 
belongs to the person who. makes the application ; it only 
certifies what are the peculiar properties of the invention. 

The privilege granted by the Government does not prevent 
other persons ftom proving, in legal form, that the invention 
does not belong to the person who obtained the patent. 

Until the ownership of the invention is contested, the person 
to whom the privilege was granted has a right — 

1. To the absolute property in the invention for the, speci- 

fied time. 

2. To use the invention himself, and to sell its results to 

the public, oi to transfer the privilege to another 
person. 

3. To prosecute persons infringing the privilege in the courts 

of law, and to recover an indemnity for the loss sus- 
tained by the infi-ingement. 

4. To treat as an infringement the niaking of articles 

3> A £ 
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, in a similar manner with small and unessential differ- 
ences. 

The person applying for a patent privilege must deliver to 
the Governmeat an exact description of his invention, with all 
essential details, and the mode of carrying it into effect ; and 
also the necessary plans and drawings, not keeping back any- 
thing requisite to be known. 

Inventions made in foreign countries may be patented in 
Eussia when no detailed description has been published, 
and when they have not been already introduced into the 
empire. 

A patent for an imported invention has the same validity 
as one granted for an invention made in Eussia, until it is 
shown that the invention had been brought into use before 
the grant, or that it had been described in published books or 
papers, in such a way that it could have been carried into effect 
without the patentee's description. 

Patent privileges for original inventions are granted for 
three, five, or ten years (the extreme limit), at the option of 
the applicant ; for imported inventions the longest period is six 
years. The Government charges amount, on patents for ori- 
ginal inventions for three years, to 300 roubles (£15), for five 
years to 500 roubles (£25), and for ten years to 1,500 roubles 
(£75) ; whilst, in the case of imported inventions, the Govern- 
ment charges, in respect of a four years' patent, are 800 roubles ; 
in respect of a five years' patent, 1,000 roubles; and in respect 
of a six years' patent, 1,200 roubles. 

A patent will be void when it is shown to the proper tri- 
bunal that the invention has been already jiractised in Eussia, 
or that, at the time of the presentation of a petition for a patent, 
it had been previously described in books or periodicals pub- 
lished in Eussia or elsewhere, so that it might have been carried 
into effect without further description. It will also be void 
where it is impossible to arrive at the promised result by fol- 
lowing the directions of the patentee. 

In case of the absence of the inventor, the person applying 
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for the patent must be duly authorised by power of attorney, 
and this person will have to give a written engagement for 
payment of the money due to Government. 

No prolongation of the term originally granted can be 
obtained. For improvements in a patented invention, a new 
patent must be applied for. A patent for an imported inven- 
tion cannot endure beyond the expiration of the patent in the 
country from which the invention was brought. An invention 
for which a patent has been obtained must be carried into 
eifect within one quarter of the space of time for which the 
patent was granted. 

A patent for this empire costs from £90 to £105, including 
the Government tax. 



SAXONY. 

By a royal decree dated the 20th January, 1853, a few regu- 
lations were added to the law agreed upon by the Zollverein. 

The Government reserves the right of naming the length of 
time for which a patent shall be granted ; yet the applicant 
is expected to mention the period which he desires : a patent 
is usually granted for five years, which the Government may 
allow to be extended to ten years, if application is made at 
least four weeks before the expiration of the first term. The 
Government charges vary from five to fifty thalers (from 15s. 
to £1 10s.). In certain cases they may slightly exceed the 
last-mentioned sum. On a patent for five years they amount 
to £3 10s., besides some small official fees and stamp duty. 

The applicant's petition is addressed to the Minister of the 
Interior, and must be accompanied by a specification, and, if 
possible, by drawings and samples. Foreigiiers not being sub- 
jects of any other state of the Zollverein, are required to nomi- 
nate a Saxon subject, in whose name the patent will be issued. 
A patent for the kingdom of Saxony costs from £15 to £25. 
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SPAIN. 

A royal decree, signed the 27th March, 1826, established 
the following regulations : — 

A patent can be obtained by any person whomsoever, who 
proposes to establish, or does establish, in Spain, a machine, 
apparatus, or a mechanical or chemical process, or operation, 
which is new, wholly or in part, or which has not hitherto been 
established in the same manner or form in the kingdom. The 
patent, however, will be no guarantee of the novelty or utility 
of the invention. Patents shall endure for five, ten, or fifteen 
years, at the option of applicants, in respect of original inven- 
tions, but for imported inventions they shall be limited to five 
years. A patent for five years, in respect of an original inven- 
tion, may be afterwards prolonged -for five more years ; but 
patents originally obtained for ten or fifteen years cannot be 
prolonged. 

To be entitled to a patent for an original invention, it is 
necessary that the invention shall not have been brought into 
use, either in Spain, or elsewhere out of the kingdom. When 
it has been practised abroad, but is new in Spain, a patent as 
for an imported invention only can be applied for. 

The exclusive privilege granted by a patent for an imported 
invention applies only to a manufacture within the kingdom, 
and does not authorise the importation from abroad of things 
there manufactured. 

The petition for a patent must not comprise more than one 
invention, and it must be accompanied by a plan or model, 
with a fall description of the invention. 

Before the patent is allowed to issue, the Government tax 
must have been paid. This tax varies according to the 
length of the privilege awarded, viz. : — Five years, 1 ,000 reals ; 
ten years, 3,000 reals ; fifteen years, 6,000 reals. On a patent 
for an imported invention, 3,000 reals are payable. 

Patent rights are transferable, and may be bequeathed in the 
%me manner as other personal property. 
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A patent becomes void in. the following cases : — If the 
patentee does not carry his invention into effect within a year 
and a day after the date of the patent ; if there should be a 
cessation for the same space of time in working the invention ; 
if it should be proved that the invention had been in use 
within the kingdom previous to the date of the patent, or had 
been described in printed books, or in engravings, paintings, 
models, plans, or descriptions, to be found in the Eoyal Con- 
servatory of Arts ; if the invention was previously known 
abroad, and the patent has been t-aken out in respect of an 
original invention. 

The cost of a patent for Spain, in addition to the Govern- 
ment tax mentioned above, is from £20 to £30. 



SPANISH COLONY— CUBA. 



Applications for letters patent may be made by the inventor, 
or by his agents, by means of petitions addressed to the 
Governor-General of Cuba. 

Each application must not comprise more than one subject, 
and must be accompanied by a plan or model, with a descrip- 
tion clearly explaining the nature of the invention, and the 
manner in which the same is to be carried out. 

Models must be presented in a closed and sealed case, which 
the Governor shall deliver to the Eoyal Exchequer, there to be 
opened ; previous to which delivery, applicants have to present 
a receipt for payment of the following fees : — ^For a patent 
for five years, 70 dollars; for ten years, 210 dollars; for 
fifteen years, 420' dollars; for importations, 210 dollars. 

Patents are granted for five, ten, or fifteen years for objects 
of the grantee's own invention, but only for five years if for 
importations from other countries. 

Patents of inventions granted for five years can be extended 
to ten years ; those granted for ten or fifteen years cannot be 
extended. 
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Patents must be worked witMn the time stipulated, and 
kept working for one year and one day without interruption, 
or the patent becomes void. 

The cost of a patent for Cuba is about £42. 



SWEDEN AND NOEWAY. 
(SWEDEN.) 

By a royal ordinance, bearing date the 19th August, 1856, 
the following regulations concerning patents were made : — 

Patents are granted — 1st, For new inventions, whether they 
consist in machinery or in some art ; 2nd, for improvements 
on old inventions. They are not granted for medicines, nor 
for bare principles. 

Patents are not granted for a shorter term than three years, 
nor for a longer term than fifteen years, and the length of time 
win depend upon the value and importance of the invention. 
The inventor only can obtain a patent. 

If any one has obtained a patent in a foreign country, he 
can obtain one in this kingdom ; but the time must never 
extend beyond the duration of the patent in the foreign 
country. 

A full description of the invention, accompanied when 
necessary by drawings and models, must be lodged along with 
the petition at the Chamber of Commerce. 

The patentee is required to furnish, before the expiration of 
two years, to the Chamber of Commerce, proof that he is in 
fall exercise of the patent — which period he can reduce to one 
year, or may, in consequence of a petition to that effect, extend 
to four years, this being regulated by the value and import- 
ance of the patent in question ; and also to furnish annually, 
during the entire period in which the patent right remains in 
force, proofs that he continues to exercise the invention. 

Patents may be assigned when certain formalities have 
been complied with. 



S-WBDEN AND KOUWAT. 353 

If a patent has been granted for an invention of the same 
nature as one previously patented or exercised by some other 
person residing in the kingdom ; or if the holder of a patent 
has given in an inexact description of the means employed for 
the working of such invention, so that the real nature of the 
invention cannot be properly understood ; or if the holder has 
given himself out to be the inventor without being so ; or if 
a patented invention contains anything injurious to the public 
safety or health, or anything having an immoral tendency, 
the patent will be declared void. 

The cost of a patent in this country varies from £15 to £25, 

(NORWAY.) 

Patents for inventions are granted for a period not exceeding 
ten yearS; and on condition of the party concerned, before ob- 
taining the patent, giving in a satisfactory account of when the 
invention was made and in what it consists. J£ the invention 
has been made simultaneously by more' persons than one, 
and they aU desire exclusive right, then they may expect to 
obtain a patent on conditions as above — ^in such a manner, 
however, that any one of them may renounce this exclusive 
right to the same effect as if renounced by all. 

The receiver of a patent must, if he makes use of it in a 
market town, become a citizen and otherwise invest himself 
with the same rights and duties as masters in trades. 

The descripition furnished by the inventor must be accom- 
panied by drawings in duplicate where the nature of the inven- 
tion requires them. 

Patents become void unless the patentee puts his invention 
into practical use in this country within a period of two years. 

A fee to the State treasury of ten specie dollars shall be 
paid for every patent. 

The cost of a patent for Norway varies from £15 to £25. 
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WUETEMBERG. 

A royal ordinance, dated the 5th of August, 1836, modified 
J a decree of 29th June, 1842, regulates the law in Wurtem- 
lerg to this effect : — 

The Government grants patents in respect of the invention 
f a new article, a new machine, or a new process of manu- 
icture, as weU as to the importer of a new invention from 
broad, if such invention is protected by patent in the country 
;om which it is imported. The applicant must give in a 
fcatement of his abode, or of the place where he desires to 
stablish the trade or manufacture founded on his invention ; 
iidhe must set forth a full deiicription of his invention, 
ccompanied by the drawings, models, or patterns requisite to 
le intelligibility of the same, especially describing the par- 
culars wherein the invention differs from others already in 
se. 

The application will be refused — (1.) If the invention be in any 
'ay discountenanced by the law ; (2.) if a patent has already 
een granted for a similar invention ; (3.) if the invention has 
Iready been brought into use in the country. The Govern-- 
lent will not grant a patent for a longer term than ten years. 
. longer term can only he obtained by means of a special Act 
Fthe Legislature. When a patent has been obtained, in the 
rst instance, for a shorter term than two years, it may be 
rolonged to the full term, provided the patentee makes 
aplioation before the commencement of the last year of the 
riginal term, or, in the case of a patent for an imported in- 
ention, before the termination of the first half of the original 
irm. 

The description of the invention delivered along with the 
3tition, can only be seen by a resident citizen of Wurtemberg, 
id only when he can show an interest sufiiicient to entitle 
im to the inspection, and on his giving security for the non- 
ifringement of the patent during its existence. An inspection 
ill only be permitted after the time allowed for applying for 
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a prolongation h-as elapsed. AH applications for an inspection 
are advertised before they are granted, in order to give the 
patentee an opportunity of opposing them. 

An annual tax is imposed on patents, varying from five to 
twenty florins (8s. id. to £1 13s. Ad.), the first instalment 
'being paid on the delivery of the patent, and the others at the 
commencement of each year of the term. 

Patents can be transferred by the patentee to others, or he 
can allow others to participate in the working and profits. In 
case of the patentee's death before the expiration of the term, 
his rights pass to his legal representatives. 

A patent vjiH not be granted, or, if granted, wiU be con- 
sidered invalid, if, before the deposit of the description, another 
person has already applied for a patent for the same invention ; 
or if the invention has been in public use, either in Wurtem- 
berg or abroad, unprotected by patent, or has been described 
in some printed publication; or if the description contains any 
material concealment, or misrepresentation ; or if another citi- 
zen proves that the invention was originally made by him, and 
has been improperly appropriated by the patentee or applicant. 
When the invention has been already made, but kept secret 
by another person, the patent will be good except as against 
that person. 

A patent will become void if the invention has not been 
carried into effect in the country within two years of the 
grant, or if a suspension in carrying it into effect has taken 
place ; unless, in either case, sufficient reason can be adduced 
for not proceeding under the patent. It will also be void when 
the exercise of the patented trade is removed to a foreign 
country, or there is anything contrary to law in the manufac- 
ture. A patent for an imported invention will become void, 
also, if the patent, or one of the patents, protecting the inven- 
tion abroad, has become invalid at the time of the grant in 
Wurtemberg. 

The cost of a patent fcir, this kingdom varies from £20 to 

£30. ^ 
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THE GERMAN ZOLLVEREIN. 

The German Confederation is composed of thirty-eight 
States, and of these twenty-five have formed a trade league, 
known as the Zollverein. The States of this League are the 
following: — 

Kingdoms of Prussia, Bavaria, Saxony, Hanover, and 
Wurtemberg. 

Grand Duchies of Baden, Hesse, and Saxe-Weimar- 
Eisenach. 

Electorate of Hesse. 

Duchies of Saxe-Coburg-Gotha, Saxe-Meiningen-Hildburg- 
hausen, Saxe-Altenburg, Nassau, Anhalt-Dessau, Anhalt- 
Bemburg, Anhalt-Coethen. 

Principalities of Schwarzburg-Eudolstadt, Schwarzburg- 
Sondershausen, HohenzoUern-Heohingen, Hohenzollern-Sig- 
maringen, Waldech, and the two branches of the House of 
Eeuss. 

Landgraviate of Hesse-Homburg. 

City of Frankfort-on-the-Maine. 

These States have agreed upon a general system of law with 
regard to letters patent, and this was embodied in a Conven- 
tion, dated 21st September, 1842, which was ratified the' 29th 
June, 1843. The terms of this Convention override the par- 
ticular laws of the States ; but it is expressly reserved to each 
State to regulate the issuing of letters patent as it thinks fit, 
whether for original or for imported inventions, upon all points 
as to which the Convention is silent. 

Article 1. — Patents shall only issue in respect of such in- 
ventions as are new and original. Inventions already in use, 
or known in any manner whatever, within the limits of the 
League, are not patentable ; and especially those which have 
been so described in words, or by figures, in books published 
in Germany or abroad, that competent persons may carry 
them into effect. 

Each State must decide for itself as to the novelty and 
originality of inventions sought to be patented. 
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A patent having been granted to a subject of any State of 
the League, no patent for the same invention can be taken out 
in any other State, except by the original inventor, or tlie 
person lawfully succeeding to his rights. 

Art. 2. — Subject to the preceding regulations, patents may 
issue for improvements in inventions already patented or 
known, provided that the improvement is real and original; 
but no prejudice shall thereby be occasioned to the patentee, 
and the patentee of the improvement shall have no claim to 
share in the profits of the original patentee. 

Art. 3. — A patent confers no right upon the patentee to for • 
bid the importation of articles similar to those patented, or the 
sale of such imported articles. Neither shall the patentee have 
any right to forbid the use of imported articles, except only 
when they are machines or manufacturing or industrial instru- 
ments, and not general articles of trade used by the public. 

Art. 4. — Every Government in the League has authority to 
grant, by patent, within the limits of its jurisdiction, the ex- 
clusive right of making and executing any particular article ; 
and also the exclusive right of applying both a new process of 
manufacture, and new machines or instruments of manufaotm-e, 
so that the patentee, as long as he possesses the patent, may 
prevent anyone else from using the patented article or process, 
except when it has been obtained from him. 

Art. 5. Each State of the Zollverein will treat the subjects 

of the other States as its own subjects, both as regards the 
granting of patents, and the protection of the rights thereby 
obtained; but the grant of a patent in one State shall not 
ground any right to a patent in any other State. 

Whether an invention is or is not patent<ible in any one 
State, is a question to be determined solely by that State, which 
is not to be bound in this respect by the decisions of other 

States. 

A patent granted by any given State, confers no right beyond 

the limits of that State. 

_^j.t_ 6.— If, after the grant of a patent, it is made to appear 
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that the invention is destitute of novelty and originality, the 
patent shall be forthwith annulled. When the invention wag 
previously known only to a few persons who kept it to them- 
selves, the patent shall be valid as regards aU other persons, if 
there are no other causes affecting its validity. 

Art. 7. — Every grant of a patent shall be forthwith made 
known in the official journals, with a statement of its object, 
the name and residence of the patentee, and the duration of the 
patent. And in the same way the prolongation of a patent, or 
its determination before the expiration of the term originally 
granted, shall be published. 

Art. 8. — At the end of every year, the several Governments 
of the States shall send ' to each other correct abstracts of 
patents granted in that year. 
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PATENT LAWS OF THE BEITISIi COLONIES. 



Patents for the British Colonies are not frequently asked 
for, it being obvious that, unless in exceptional cases, it is more 
likely that inventions will be worked in the mother-country 
and the results exported, than that the necessary manufactories 
will be established in the separate colonies. There are excep- 
tions to this rule; and as the colonies progress, and become 
more populous and more rich, the exceptions become more 
frequent. Canada at present has the bad preeminence of being 
the only colony of importance which does not follow the good 
example of the United Kingdom in granting patents to all 
alike, whether residents or aliens. The rules in some of 
the colonies are even in advance of those at home; in the 
East Indies, for instance, many regulations are adopted which 
might well be grafted on the imperial system. 

It is not proposed to go into the details of the regulations 
of all the colonies, but to give those only of primary im- 
portance. 



BRITISH GUIANA. 



The law relating to patents is governed by an ordinance 
dated July 12, 1861. 

Every inventor desirous of obtaining a patent must petition 
the Governor for the grant. The form of the documents is 
very similar to those in use in Great Britain, and the pro- 
ceedings under the petition are also very similar, 'there being 
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a reference to the Attorney-General, whose duties in respect 
to patents nearly resemble those of the same officer at home. 

The conditions of the patents granted are nearly, if not 
precisely, similar to those of the British grants, and there 
is a duty of 100 dollars payable in the seventh year of the 
term. 

The ordinance also contains provisions as to disclaimers 
similar to those in operation at home. 

The cost of a patent for this colony is about J31 lOs. 



CANADA. 

Three Acts of the' Colonial Legislature, viz. 12 Vict. c. 24, 
14 and 15 Vict. c. 79, and 22 Vict. c. 34, govern the law of 
patents in Canada. 

Any person a subject of Her Majesty, and resident in the 
province, having discovered or invented any new and Useful 
art, machine, manufacture, or composition of matter, or any 
new and useful improvement (the same not being known or 
used in the province by others before his discovery or inven- 
tion thereof, and not at the time of the application in public 
use or on sale in the province, with his consent or allowance, 
as the inventor or discoverer thereof), and desiring to obtain 
an exclusive property therein, may make application by 
petition to the Governor of the province expressing such desire; 
and the Governor is bound to grant such patent, which shall be 
good and available to the grantee, his heirs, lawful represen- 
tatives, or assigns, for the period of fourteen years. The 
applicant must make a solemn declaration that he believes 
himself to be the true inventor, and rnust deliver a clear and 
complete description of his invention, with drawings, &c. 

The above provision extends to any subject of Her Majesty, 
being an inhabitant of the province, who shall in his travels in 
any foreign country have obtained a knowledge of, and be 
desirous of introducing into the province, any invention not > 
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known or in use there. This clause, however, is not to extend 
to inventions discovered or used in the United States of 
America, or in any part of the Queen's dominions in Europe 
or America. 

An original and true inventor is not deprived of the right 
to a patent for his invention by reason of his having previously 
taken out letters patent therefor in a foreign country, and of 
the same having been published at any time within six months 
next preceding the filing of his specification and drawing. 

Patents are assignable in law either as to the whole interest 
or any part thereof. Assignments and licences shall be re- 
corded in the proper ofiSce. 

Patents may be issued to the assignee of the inventor, the 
assignment thereof being first recorded, and the application 
therefor being made, and specifications declared by the said 
inventor. The applicant for a patent must furnish duplicate 
drawings, whenever the case admits of drawings — one to be 
deposited in the proper office, and the other to be annexed to 
the patent. 

If a patent should be invalid by reason of a defective or in- 
sufficient description or specification, if the error have or shall 
have arisen from inadvertency, accident, or mistake, and with- 
out any fraudulent or deceptive intention, the patentee may 
surrender such patent and obtain a new patent. Patentees 
may disclaim any part of the invention. 

The term of a patent may be extended to the term of 
twenty-one years, upon taking certain proceedings six months 
before the expiration of the original term. 

Persons who have purchased, discovered, &c., machines, &c., 
prior to the application for a patent by another person claiming 
to be the inventor, are entitled to use such machines, &c., 
without liability to the patentee, and the patent will, not be 
invalidated except in certain cases. 

Any subject, inhabitant of this province, who may have 
invented or produced any new or original design, for a 
manufacture, whether of any metal or mixed metals, or other 

B B 
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material or materials, or any new and. original design for the 
printing of wooUen, silk, cotton, or other fabrics, or any new 
or original design for a bust, statue, or has-relief, or composi- 
tion in alto or lasso-relievo, or any new or original impression 
or ornament, or to be placed on any article of manufacture, 
the same being formed in marble or other material, or any 
hew and useful pattern, or print, or picture, to be either 
worked into or worked on, or printed, or painted, or cast, or 
otherwise fixed on any article of manufacture, may obtain a 
patent for such design, &c., for seven years. 

Patentees must stamp or engrave on each article vended or 
offered for sale the date of the patent thereof. Neglect of this 
provision renders a patentee liable to a penalty. 



CAPE OF GOOD HOPE. 



-^ This Colonial Legislature has adopted a system very similar 
to that of the mother-country, governed by an Act passed 
i-n 1860. 

The applicant for a patent must deposit at the office of the 
Colonial Secretary a specification of his invention, which is 
referred to the Attorney- General, who reports upon it, and 
the Attorney-General issues a warrant for the grant. 

A writ of scire facias may be sued out for the repeal of 
the patent. 

■ The letters patent are void unless a stamp duty of £10 is 
paid at the expiration of the third year, and of £20 at the 
expiration of the seventh year of the gi-ant. 

Letters patent for foreign inventions expire with the foreign 
grant. 

■ The regulations as to disclaimers, prolongations, and con- 
firmations, are similar to those of the home patents. 

A register of patents and of proprietors is kept. 
There is a penalty of £100 for the unauthorised use of the 
word " Patent.'' 
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Particulars of breaches and of objections are to be given in 
patent actions. 

The cost of a patent for the Cape of Good Hope is about 
£25. 



CEYLON. 

The inventor of any new manufacture may petition the 
Governor for leave to file a specification thereof; such petition 
must be in writing, and signed by the petitioner or his agent, 
and shall state the name, condition, and place of residence of 
the petitioner, and the nature of the invention, upon which 
the Governor may order the petitioner to file a specification. 

The specification must be filed within six months fi:om the 
date of the order, upon which the Governor may grant to the 
inventor the sole and exclusive privilege of making, seUing, 
and using the said invention in Ceylon for the term of fourteen 
years from the time of filing such specification; and for a 
further term not exceeding fourteen years, upon petition to be 
presented by such inventor, not more than one year and not 
less than six months before the expiration of the exclusive 
privilege thereby granted. 

The specification must be in writing, and signed by the 
petitioner, and shall particularly describe and define the nature 
of the invention, and the manner in which the same is to be 
carried out. 

No specification can be filed until the petitioner has paid 
all fees. The fee on filing a specification is £10. 

The cost of a patent for Ceylon is about £25. 



INDIA. 



The Act relating to patents for inventions is dated 17th May, 

1859. 

Exclusive privileges . may be obtained for protectmg the 

B B 2 
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invention or improvement of any art, or process, or manner of 
producing, preparing, or making an article, and also the 
invention or improvement of any article prepared or produced 
by manufacture. It is required that the invention be useful, 
and that it be new ; and an invention is to be considered new 
if it have not, at the time the exclusive privilege is applied 
for, been publicly used in India or in any part of tl^e United 
Kingdom, or been made publicly known in any part of India 
or of the United Kingdom by means of any written or printed 
publication. If, however, the knowledge of an invention has 
been obtained surreptitiously, or has been communicated to 
the public in breach of confidence, the public use or knowledge 
is in that case to be no bar to the acquisition of the exclusive 
privilege, if the inventor have not acquiesced in it, and if he 
make his application within six months after the public use 
has commenced ; nor is the use of an invention by an inventor, 
or his agent, or any person with his license, for a period not 
exceeding one year before the exclusive privilege is applied 
for, to be deemed a public use within the meaning of the Act. 
The provisions of the Act are available, not merely for actual 
inventors, but also for the personal representatives and the 
assignees of actual inventors ; and they extend also to 
foreigners, whether resident abroad or not. The importer of 
a new invention into India is, however, expressly excluded 
from the benefits of the Act, unless he be also the actual in- 
ventor, or his personal representative or assignee. 

The exclusive privilege is acquired by merely filing a speci- 
fication of the invention, upon which, without any further 
process, the applicant becomes at once entitled to the exclusive 
right of using and selling the invention in India, and autho- 
rising others to do so, for the term of fourteen years from the 
date of filing the specification. Leave to file the specification 
must, however, be previously obtained; and for this purpose, 
a .petition must be presented to the Governor-General in 
Council, who is empowered to refer it to any person or persons 
for inquiry, and, in the event of an order authorising the 



INDIA. 865 

specification to be filed being granted, to annex any conditions 
be deems proper to the order. Tbe fees attending the inquiry 
are paid by the petitioner, and no specification is to be filed 
until all the fees have been paid. Erery specification mus 
be filed within six months after obtaining the GoTernor- 
General's order. 

The specification must be in writing, signed by the peti- 
tioner, and must particularly describe the invention, and how 
It is to be performed. The petition and specification are each 
accompanied by a declaration, signed by the petitioner, or by 
his agent, if he be absent fi:oto India, stating that he is in pos- 
session of the invention, which he believes will be of public 
utility, and that to the best of his belief it is not known or 
used in India, or in any part of the United Kingdom, and 
that it is truly described in the petition and specification. 
Persons making false statements in these declarations are to be 
considered guilty of perjury ; and wilful misstatements in the 
petition or specification will render the exclusive privilege 
liable to be declared void. The specifications filed under this 
Act are registered in a book, kept in the office of the Secretary 
to the Government, and is to be open to the public on pay- 
ment of a smaU fee. 

Any part of an invention may be disclaimed, should it appear 
at a future time to the petitioner that he ought not to have 
included it in his petition or specification ; • and in case of any 
defect or iusufiiciency in the latter, leave may be obtained to 
file an amended specification, which, however, is not to extend 
the exclusive privilege before acquired. In both these cases, 
moreover, it must be shown that no fraud has been intended. 
The term of an exclusive privilege may be extended for a 
terjn not exceeding fourteen years from the expiration of the 
first fourteen years, upon taking certain proceedings not more 
than one year, nor less than six months, from the expiration 
of the original term. All rights which had been acquired 
under the repealed Act, previously to its repeal, are preserved. 
Every exclusive privilege granted is to cease, if the Go- 
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vernor-General in Council shall declare the same, or the mode 
in which it is exercised, to be mischievous to the State, or pre- 
judicial to the public. Further, if satisfactory proof be 
afforded to the courts of law that any condition, upon which 
leave to file a specification was granted, has been broken, 
power is given to the Governor-General in Council to declare 
that the exclusive privilege thereby obtained shall cease. 

Any inventor who has obtained letters patent for the ex- 
clusive use of an invention in the United Kingdom may, by 
taking proper proceedings within six months from the date of 
fihng his complete specification in England, obtain protection 
in India for his invention, which is to be deemed new there,, 
if it was not publicly used or known in India before the date 
of the petition for letters patent ; but no such exclusive privi- 
lege is to extend beyond the term of the letters patent, unless 
they are renewed, in which case the exclusive privilege may 
also be extended for a like term. 

If any person,' not being the actual inventor, or the repre- 
sentative or assignee of an actual inventor, has fraudulently 
obtained any exclusive privilege for protecting an invention, 
he may be compelled, upon proof of the fraud, to assign the 
exclusive privilege to the actual inventor, or his representative 
or assignee, and to account to him for the profits. 
, The Act contains provisions allowing any persons to apply 
to the courts of law for a declaration that any alleged exclusive 
privilege has not been acquired, in consequence of non- 
compliance with the requirements of the Act ; and there are 
also regulations respecting the conduct of proceedings to re- 
strain infringements, &c., but as these relate mainly to the 
practice of the Indian Courts, it is imnecessary further to refer 
to them here. 

The cost of a patent for India is about £31 10s. 
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JAMAICA. 

The law of patents in this island is governed by an Act 
passed in the year 1857. 

Every inventor desirous of obtaining a patent must petition 
the Governor ; the petition, accompanied by a declaration as 
to the invention, and a specification fully describing the same, 
is then referred to the Attorney-General, who gives a certifi- 
cate of his allowance, upon which the Governor issues letters 
patent. « 

The patent must be brought into operation within two 
years from its date. 

The patentee is at liberty to assign all or any part of his 
rights, and patents may be issued to assignees of any persons 
who have obtained patents in other countries. 

The Act also makes provision as to disclaimers, and pro- 
vides that a patentee may add a specification or description of 
any improvement upon the original invention, and have the 
same annexed to the original specification. 

The Act also contains provisions as to pleadings and costs 
in actions, as to the writ of scire facias, and as to the appoint- 
ment of commissioners. 

The letters patent bear a stamp duty of £5. 

The cost of a patent for Jamaica is from £25 to £30. 



NEWFOUNDLAND. 



The law of patents for this colony is now based upon an 
Act passed 12th May, 1856. 

Inventors desirous of obtaining patents in Newfoundland, - 
must present a petition to the Governor for the grant, and 
must deliver into the office of the Colonial Secretary a speci- 
fication of the invention, and in case of a machine, a model 
also. The patent is granted upon this petition, after a re- 
ference to the Attorney-General. 
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A patentee is at liberty to assign his patent. 

Infringers are liable to pay damages to the patentee, 
amounting to three times the actual damage sustained. 

No inventor is debarred from obtaining a patent in New- 
foundland because he has already obtained a patent elsewhere, 
provided the invention has not been introduced into common 
use in the colony. 

Letters patent may be issued to assignees of inventors who 
have obtained patents abroad, but not to assignees of persons 
abro^ who have not obtained such foreign patents. 

Letters patent are invalid, if the inventions protected are 
not introduced into operation within two years from grant. 

The Act also contains clauses as to disclaimers, memoranda 
of alterations and additions or improvements, very similar to 
those of Jamaica. 

The applicant for a patent has to pay £b to the Colonial 
Secretary. 

The cost of a patent for Newfoundland is about £25. 



NEW SOUTH WALES. 



The Act of the Colonial Legislature relating to patents is 
dated 14th September, 1852. 

Every person who, upon claiming to be the author or de- 
signer, by his agent, or assignee, of any invention, shall be 
desirous of obtaining a letter of registration, shall fleposit with 
the Colonial Treasurer the sum of £20 sterhng, and shall, after 
such deposit, present a petition to his Excellency the Governor, 
setting forth that he is the author or designer of such invention, 
and specifying the particulars of such invention, and that he 
has deposited with the Colonial Treasurer the sum of £20 ; 
whereupon the Governor may grant the letters of registration, 
and such letters of registration, within three days after the 
granting thereof, are to be registered in the proper office 
in the Supreme Court. Every grantee of such letter of 
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registration can assign the same to any person or persons by 
an instrument in writing under his hand and seal,' to be 
registered in the Supreme Court in the same manner and 
■within the same period after the execution thereof as the 
original letters of registration. 

The letters of registration may be repealed by scire facias. 

The cost of the letters of registration is about £42. 



NEW ZEALAND. 



The Act relating to patents in this colony was passed 27th 
October, 1860. 

Any person being the originator or discoverer of any new 
invention for which no patent has been granted in New Zea- 
land or any other country, and being desirous of obtaining 
letters patent, shall deposit with the Colonial Treasurer the sum 
ofiflO; and shall leave at the office a petition addressed to 
the Governor, stating clearly the object to be attained by his 
invention, and praying that letters patent may be granted to 
him for the exclusive use thereof in the colony. 

The inventor , shall deliver a written specification, accompanied 
with drawings in duplicate, of his invention, iully setting forth 
the nature of the same and the manner in which the same may 
be carried out. One set of drawings shall be deposited in the 
office of the Colonial Secretary, and the other shall be annexed 
to the patent and considered a part of the specification thereof. 
The Governor is to refer the consideration of the petition 
to any competent person, and on his report the letters patent 
are granted for fourteen years. 

The Act contains numerous other provisions as to actions 
at law, scire facias, disclaimers, &c., in most respects similar 
to the regulations in force in the mother-country. 
A patent for New Zealand costs about J42. 
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QUEENSLAND. 

No patent laws have been enacted in the colony of Queens- 
land since its separation from New South Wales, but the 
Colonial Act (New South Wales), 16 Victoria, No. xxiv., Idth 
September, 1852, was continued in force in the colony by an 
Order in Council of the 6th November, 1859, and a patent 
can be obtained similar in terms to those granted in New 
South Wales, at a cost of about £42. 



TASMANIA. 



The law of patents in this colony was established by an Act 
passed 5th November, 1858. 

The proceedings to obtain patents are very similar to those 
at home, and the provisions with respect to actions, disclaimers, 
&c., are also much the same. 

The Government fees are ahoxxt £7 10s. on application, and 
a stamp duty of £15 is to be paid at the expiration of the 
third year, and £10 at the expiration of the seventh year of 
the grant. 

The expense of a patent for this colony is about £31 10s. 



TEINIDAD. 



No special law on the subject of patents has been passed in 
this colony, but patent rights are secured to inventors by 
separate ordinances of the Colonial Legislature. 

The applicant must present a petition to the Legislative 
Council, giving the name and purport of his invention, and on 
this an ordinance is passed, granting to him the exclusive 
benefit of his invention for a limited time, on condition that 
he lodge a specification before a certain day with the Eegistrar- 
General of the island; and on condition, also, that if the in- 
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vention be not new, or be found to be prejudicial or incon- 
venient to Her Majesty's subjects, that the privileges granted 
to him shall cease. 

iio fees are exacted on the petition, but, by a recent order 
of the Legislative Council, a fee of 50 dollars must be paid on 
the introduction of the BiU. The total charges attending the 
passing of an ordinance for granting patent rights are now as 
follows : — 

Fee on presentation of Bill . . ,^50 
Government printer's charge . . 10 



^60=£12 10s. 



The entire expense of a patent is from £40 to £bO. 



VICTOEIA (AUSTRALIA). 



An Act of the Colonial Legislature, entitled ' An Act con- 
cerning Letters Patent for Inventions,' was passed in March, 
1857, being Act No. 3 of the session held in the twentieth year 
of Queen Victoria. The previous Patent Act of the 17th Vict., 
No. 15, was first repealed, and then power was given to 
the Governor of the colony to issue letters patent, the language 
of the Act being nearly the same as that of the British statute 
of James L 

AU applications for letters patent for an invention are to be 
made as follows : — The applicant must deposit a specification, 
accompanied by drawings when necessary, at the office of the 
Chief Secretary. Provisional protection for si-x months is 
thereby obtained. The form of the specification, and the size 
of parchment, are set forth in the Act. The subsequent pro- 
ceedings are pretty much the same as those had in obtaining 
British patents. 

The patent will become void unless the sum of £15 is paid 
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before the expiration of the third year, and the sum of €20 
before the expiration of the seventh year. 

The colonial patent wiU expire at the same time as the 
foreign patent, in case any foreign patent should have been 
previously obtained. 

A patentee or his assignee is authorised to file disclaimers 
or memoranda of alterations. 

Patents may be prolonged by taking the proceedings pi'e- 
scribed in tlje Act ; but the- patentee or his assignee must make 
application for this purpose at least six months before the ex- 
piration of the original term.. 

The schedules of the Act contain forms of petitions, notices, 
letters patent, &c. The first cost of a patent for this colony 
varies from £25 to £40. 
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Cetlon, 

patent law of, 363 

Chemicax Equivalents, 

eases as to, in questions of infringement, 208-216 

Claims. See Drawings, Specification 
not necessary, 133 
cases as to, 133, 221 

too general, may be cut down by body of specification, 133 
referring to drawings may cut down too general description in body. 

of specification, 133 
may be all struck out by disclaimer. (Thomas v. Welch, six. 

addenda) 

Cleeicai Eeeoes. See Lettees Patent, Specification 

Colonies, 

British letters patent not granted for, 149 

Colonial Patent Laws, 359 
British Guiana, 359 
Canada, 360 

Cape of Good Hope, 362 
Ceylon, 363 
India, 363 
Jamaica, 367 
Newfoundland, 367 
New South Wales, 368 
New Zealand, 369 
Queensland, 370 
Tasmania, 370 
Trinidad, 370 
Victoria (Australia), 371 
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Combination 

of known things, &c., is patentable, 65, 116 

patent for, protects every new and material part without express 

claim for particular parts, 221 
See Infbingement, Letters Patent 

COMMISSIONEES OF PATENTS, 230 

may make rules, 230 

to report annually to Parliament, 230 

CoMMxnncATioN feom Abeoai), 87 

patent for invention which is, may be granted to alien friend, 87 
or to British subject, ibid. 

if granted to British subject in respect of invention -already 

patented abroad, will expire with the foreign patent, 149 

butthisonly applies to patents since 15 & 16Vict. c. 83, 265 

extension not granted of, when foreign patent has expired, 171 

nor when foreign patent will shortly expire, 171 

even though English patent was before 15 & 16 Vict. e. 83, 

171 
but 15 & 16 Vict. c. 83, s. 25, does not apply when patent 
&st granted in this country, 171 
applicant for, must so state in his petition, or patent wiU be 
void, 87 

and give name and address of person from whom he 
receives it, 313 
in invention partly original and partly, parts should be distinguished 
in specification, 87 

Compant See Costs, Dieectobs 

CONFIEMATION. 

of patents, 159 

proceedings to obtain, 159 

application for, to be made to Judicial Committee, 159 

applicant for, must state his belief that he is first inventor, 160 

may be granted when previous to patent some person has used 

invention unknown to patentee, 159 
not granted when previous user continues up to date of patent, l62 
nor when previous patents had been obtained for the invention, 
163 

Costs. See Ceetificate 

directors of limited company infringing may be ordered to pay, per- 

sonaUy, 202 
patentee having once obtained certificate of judge that validity of 
patent was contested, entitled to fuU costs in subsequent suits, 226 
and this though patent not contested in subsequent suit, 276 
also XIX. {I)avenport v. Eylanids, addenda) 

Cbown, 

power of the, to grant patents, 1 

to withhold grant, 146 
no implied compact between Crown and patentee, 98 
may use invention without assent of patentee, 147 
' does not guarantee the vahdity of letters patent, 5 
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Cuba, 

patent law of, 351 

Date 

of letters patent, 147 

Dahaqes 

for infringement now granted in Chancery, 190 
may be granted in addition to account, 199 
how assessed, 199 
form of inquiry in patent case, 199 

different from that in trade-mark case, 199 
maybe awarded though patent expires before suit can be heard; 200 

Declaration 

on petition for patent, form of, 282 

Denmask, 

patent law of, 327 

Desteoted 

or lost patent, replacement of, 149 

Destetjction 

of articles made in infringement of patent may be ordered, 201 
practice when patent is for combination, 201 

Directors 

of limited company infringing may be made to pay costs personally, 
202 

Disclaimeb. See Claims, Memobaudum of Alteration 
leave of law officer first to be obtained, 151 
iictions not to be brought in respect of prior infringements without 

leave of law officer, 153 
conditions required by law officer as to prior infringers, 153, 154 
must not extend the privilege granted by patent, 155 

nor attempt to turn a specification for an impracticable gene- 
rality into a grant for a specific process, 156 
may be entered by assignee, 167 
proceedings with regard to, 157 
advertisements on applying for, 246 
filing copy of, is sufficient compliance with 5 & 6 Will. IV. u. 83, 

s. 1, 244 
of part of invention may be required by Judicial Committee before 

granting prolongation, 168. {Bodmer's Patent, 8 Moore P.C.C, 

282.) 

1)ISC0VEEY 

what must be made by defendant in suit for injunction, 202 

plaintiff, ibid. 
when several suits, suits not consolidated tiU all defendants have 
given, 197 

Dbawings. See Claims 
rules as to, 304, 307 

to accompany specification when necessary, 98 
reference to, ^ffect of, 98, 133. (Thomas v. Welch, xix. addenda) 
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Duplicate 

of letters patent issued iu ease of destruction or loss of original, 149 
duty on, 150 

DUEATION 

of letters patent, 147, 

for invention already patented aljroad, 149, 265 
may be extended by petition to Queen in Council, 166. See Ex- 
tension OF Patent 
ExcLcsivB Licences, 184 

holder of, may obtain injunction, 187, 225 
Experiments. See Priob Usee 

made to procure evidence on trial of issues distrusted by Court, 198 
iuTention founded on abandoned, 62 
Extension or Patent, 165. 

may be obtained by petition to Queen in Council, 166 

advertisements on application for, 246 

proceedings to obtain, 167 

once granted, jurisdiction exhausted, 253 (xix. addenda) 

petition must show that invention is meritorious, 167 

and that patentee has been insufficiently rewarded, 167, 173 
accounts must be clear and unreserved, and properly proved, 167 
absence of accounts must be explained, 168 
profit year by year must be shown, 167 
patentee may charge for loss of time, 168 

and law expenses, unless suit compromised, 168 
will not be allowed to sever his profit as a manufacturer of 
the patented article from his profit as the patentee, 177 
assignee may obtain, 166 

but is not favoured unless he has assisted patentee, 166, 181 
and if extension granted, may be ordered to share profit with 
patentee, 181 
if invention not brought into use, fact must be explained, 168 
in ease of intentional delay on part of inventor in bringing in- 

ventiqn into use, extension refused, 171 
may be granted as to one head only of invention, 168 
special conditions in the new Letters Patent, 181 
article to be sold at certain price, 181 

patentee to disclaim unused part of invention. {Bodmer's 
Patent, 8 Moore, P.C.C, 282) 
costs may be awarded to petitioners if opposition frivolous, 169 
patent assumed to be vahd on applieation for, 170 

unless invalidity is clear, 170 
evidence as to want of novelty, &c., may be given, 168 
does not decide anything as to validity, 170 

of patent for invention communicated from abroad. See Communica- 
tion moM Abroad 
15 & 16 Vict. c. 83, s. 25, does not apply to patent first granted in 

this country, 171 
Crown may at any time before sealing the new Letters Patent, 

countermand warrant for sealing, 172 
instances of, 174-180 

C 
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Fees 

on letters patent, 281, 295, 306 
for duplicate of letters patent, 150 

PoEEiGN Patent, 

English patent, after 15 & 16 Viet. u. 83, for invention patented 
abroad, expires with, 149, 265. See Extension of Patent 

FoEEiGN Patent I/aws, 317 

America, United States of, 318 

Austria, 321 

Bavaria, 322 , 

Belgium, 325 

BrazU, 327 

Cuba (Spanish Colonyl, 351 

Denmark, 327 

France, 329 

German ZoUverein, 356 

Hanover, 332 

HoUand, 334 

Italy, 335 

Mexico, 339 

Poland, 340 

Portugal, 342 

Prussia, 343 

Boman States, 345 

Eussia, 347 

Saxony, 349 

Spain, 350 

Spanish Colony (Cuba), 351 

Sweden and Norway, 352, 353 

Wurtemberg, 354 

ZoUverein, German, 356 

Fbanoe, 

patent law of, 329 



patent law of, 356 

Hanoter, 

patent law of, 332 

Holland, 

patent law of, 334 

Impoeted Intention, 86. See Communication i'EOM AskoaB 
Impeovement, 

the quantimi of, not important, 31 

Indexes 

to specifications, 232 

India, 

patent law of, 363 



INDEX. 379 

Infringement, 189. Sec Costs, Discoveet, Intonchon, Inspection, 
Issues, PiiiNciprE 
cases as to, 203-226 
in cases of interfering patents, 223 
proceedings to repress, 189-203 
new powers of Common Law Courts as to, 189 

Court of Chancery, 190 
a question for the jury, 203 

assignee of part of patent may bring separate action for, 187 
course to be adopted when several persoas infringe one patent, 198 
of any part of a patent is actionable, 218 

defendant's intention immaterial, 224, 225 
sale is, 221 

but not exposure for sale, 222 
sale of articles imported from abroad, 222 
colourable alteration is, 204 
cases as to chemical equivalents, 208-216 

patent for combination infringed by using new and material parts 
for similar purpose to that for which patentee employed it 
218, 219 
secus, when part taken is applied to different purpose, 221 
manufacture here and exportation abroad of parts of combina- 
tion, 223 
construction as an amusement or model not an, 221 

nor use of patented process not for commercial profit, 221 
by user, 223 

user of patented article made abroad is, 222 
what is user to constitute, when foreign articles only pass through 

this country, 223 
acts done at Malta or on high seas not infringement of patent 

for United Kingdom, 223 
user in foreign vessel in Queen's dominions not, 225 

Injunction. See Infringement, Issues 

may be granted by Courts of Common Law, 190, 203 
practice of Court of Chancery as to, 190 

questions of fact arising in suits for, now tried in Court of Chan- 
cery, 190, 192 

but Court may direct issues to be tried at Assizes, if more 
convenient in that particular suit, 191 
several suits for, by one plaintiff may be consolidated, 197 

but not till each defendant has given full discovery, 197 
Court will not interfere by, when two patents granted to different 

persons for same invention, 198 
granted to restrain sale, after patent expired, of articles made 

before patent, 200 
interlocutory, 

general rules as to, 192, 193 
' not granted unless patent undisputed, 192, 193, 194 
or validity established, 193 
or if plaintiff has been gxiilty of delay, 193 
c c 2 
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Injunction — contimced 
interlocutory, 

even though patent has heen established in other suits, 193. 
{Sovill V. Crate, xix, addenda) 
granted, if patent established in other suits, even though fresh 
fact against patent now brought forward, 193 

Inspection 

ordered in Chancery, 201 

practice as to, 201 

includes analysis, 201 

Common Law Courts may order, 189 

practice of, as to, 189, 201, 275 *■ 

Invention. See Letters Patent, Novelty, Utilitt 

legal term interpreted, 14 

not all inventions patentable, 3 

amount of, required to support a patent, 26, 27 

patent for useless invention void, 28, 29 

subject matter of, patentable, 5, 6 

small degree of utility in, will support a patent, 26 

to be patentable must be referable to some manner of manu- 
facture, 2 

founded on abandoned experiments, 60 

in foreign ships resorting to Britisb ports, 225 

must not have been in use in public, 47 

classification of inventions which have received judicial sanction, 20 

communicated from abroad, 86. iSee Communication feom Abboad, 
FoEEiGN Patent 

several inventions in one patent, and one of them found to be use- 
less or old, patent void, 28 

by two, patent must be taken out in both names, 76. See Inven- 
TOE, &c. 

relating to munitions of war, 146 

Inventoe, Tsue and Fiest. See Novelty 
who is, 74 
he who first produces in commercial quantities known substances 

heretofore only produced in small quantities, 75 
assistance of or suggestions by workmen, 78, 79 
patentee must be more than mere employer of, 80 
as to verbal information received from another person, 81 
as to user of patented invention by patentee before the date of 

grant, 54 
importer of new foreign invention is, 87. See Communication from 

Abeoad 
two independent inventors — ^first patentee heldto be, 75 
patent granted in joint names, 76 
or to one, as trustee for both, 88 

joint patentees may each work invention independently of 
the other, 89, 187 

Ieeland, 

offices for patents in, 233 
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Issues 

of fact may be granted in suit for injunction, 194 
not granted as matter of course, 195 

usual, 195 
rule of Court as to granting, 195, 196 
practice as to hearing counsel on trial of, 198 

Italy, 

patent law of, 335 

Jamaica, 

patent law of, 367 

Joint IirvENTioif, 76, 87. See Intentoe, Letters Patent 

Law Officek, 

duty of, on petition for letters patent, 267 

application for leave to enter disclaimer to be made to, 161 

Letters Patent, 

are taken out at risk of patentee, 5 
bare principle not proper subject of, 6 
may be obtained for 

new contrivances applied to new objects, 20 
process, 13, 21 

new contrivance applied to old objects, 20 
new combination of two or more known things, 21 
new mode of application of known things, the mode of applica- 
tion being new, 21 
mode of manufacturing differing from old process only by 
omission of a step, 25 

but not for application of known article by known process 
to make known article to which that article and process 
were never before applied, 67 , 
nor for cheaper way of using known materials, ibid. 
nor for application in construction of old apparatus of 

new material, 68 
nor for mere application (mode of application not being 
new) of known article to new use, 69 

nor known machines or processes to new materials, 71 
distinction between chemical and mechanical in- 
ventions in this respect, 72 
any number of persons may be interested in, 182 
may be granted to executors or administrators of person who has 

obtained provisional protection, 147 
granted unless there is no doubt that patent would be bad, 88 
now extend to Great Britain and Ireland, the Channel Islands, and 

the Isle of Man, 149 
not valid against the Crown, 147 
duration of, 147 
confirmation of, 159 
warrant for, by law of&cer, 260 
form of, 283 
joint grantees of, 76 

may each work the invention iadependently of the other, 89, 187 
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Letters Patent — continued 
conditions of, 145 
date of, 147 

term of, 147. See Time 
duty on dupKeate, 150 

clerical errors in, may be corrected by Court of Chancery, 148, but 
see Re Blamond (3 L. T. n.s. 800) 

but this will not be done after undue lapse of time. {Be Bla- 
mond, 3 L. T. N.s. 800) 
assignment of, 182. See Assignment, EEaiSTRA.TioN 
new, in extension of original term, 165 
condition in new, 181 

benefit of, passes to personal representatives, 182 
See Assionment, Communication teom Aeeoad 

Licences, 182 

to manufacture give authority to vend patent article, 184 

effect of recitals in, by way of estoppel, 185 

proper covenants in, 187 

need not be imder seal, 188 

must be registered, 188 

money paid for, not recoverable if patent void, 187 
Licensee 

during ihe licence estopped from denying validity of patent, 183 
but not after licence determined. {Dangerfield v. Jones, xix. 



must pay royalties, even though patent found invalid In suit against 

other persons, 184 
exclusive, may sue for injunction, 187, 225 ' 

Lost Patent 
--. replacement of, 149, 264 

Manttfactitees, 

interpretation of the legal term, 14, 15, 56 

Memoeandcm of Alteeation. See Disclaimee 

when made cannot be cancelled, 157 
Mexico, 

patent law of, 339 

Mistakes 

in specification, 129, 157 

ilONOPOLIBS, 

statute of James I. against, 2 

Neweoundianb, 

patent law of, 367 

New South Wales, 
patent law of, 368 

New Zbaxand, 

patent law of, 369 

NoEWAY. See Sweden and Noewav 
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KpVELTY 

invention may include subject matter of unexpired patent, 34 

the want of, a fatal defect, 28 

existence of patent for certain application of old thing -will not 

vitiate a, patent for- another distinct application of same thing, 

44 
cases in -which patent void for want of novelty in invention, 64 

et seq. 
if material part of a discovery is not novel, patent is void, 28 
of combination will support a patent, 65, 115 
similar object already made substantially by different means, 34 

Objection, 

notices of. See Paeticulaks op Beeaohes and Notices of Objection 
to grant of patent, application as to, must be by notice, 247 

Office Copies, 

charges for, 306 

Oppositions to Letters Patent, 305, 309. See Caveat 
affidavits in, to be filed before morning of hearing, 261 
fees to law officers on, 306 

Paeticxjiaes of Beeaches and Notice^ of Objection 
required in action for infringement, 196 
cases at Common Law as to, 196 
required in Court of Chancery where issues directed, 197 

but not where replication filed, 197 
insufficient; better may be required; 197 
evidence not admitted as to points not included in, 197 

but leave may be given to make special motion to receive 
such evidence, 197 

PATENTABtE INVENTIONS. See INVENTIONS, LeTTEES PaTENT, PeINCIPI.E 

Patent Law Amendment Act 1852, 265 

Patent Office, 

practice of, as to registration of documents, 188 

Patentee, 

definition of term, 1 

who may be, 86 

See Communication from Abeoad, Inventor (True and First) 

Patent. See Letters Patent 

no one to mark goods as, vrithout leave of patentee, 226 

Petition 

for patent referred to law officer, 94 
rules as to, 304 
form of, 282 
declaration and provisional specification to accompany, 95, 256 

Poland, 

patent law of, 340 
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POETUGAL, 

patent law of, 342 
Peinciple, 

a bare, not patentable, 6 
claiming every shape is claiming a, 107 

protection for a new, can only be obtained by detailing some 
specific mode of its operation, 8 
but inventor having discovered one mode of carrying principle 
into effect, is protected against all other modes of carrying 
same principle into effect, 216 

but this only applies to a new, 217, 218 

Printed Book. See Publication 

Pbiok Publication. See Pcblication 

Peiok Usee. See Publication, Public Usee 

which will avoid patent, need not be continuous up to date of 

patent, 63. See Tangye v. Stott, xix. (addenda) 
of invention by inventor, 64 
article manufactured and offered for sale, but not sold, patent 

void, 54 
secus when delay in obtaining patent does not arise from fault of 

patentee, 54 
in England, before date of patent for Scotland, held to vitiate the 

latter, 59 

but, qucere, whether this so since Patent Law Amendment Act 
1852, 59, 
whether prior secret user by inventor will vitiate patent, 63 
by way of experiment, will not avoid patent, 39, 60, 63 
and even though experiments are not private, patent not necessaiUy 

bad, 63. See Public Usee 

Peocbss 

is patentable, 13 

See Lettees Patent 
Peolongation of Patent. See Extension of Patent 
Pkopeietpes, 

register of. See Begistee 
Peovisional Peotection, 

what, 257, 258 

how obtained, 257 

death during, 88, 147, 264 
Peovisional Specification, 95 

to accompany petition for Letters Patent, 95 

applicant may file complete specification instead of, 95 

referred to law officer, 94, 267 

minute details not necessary, 95 

complete specification may include improvements in details not 
comprised in, 96, 131 

is intended to ascertain entirety, not identity of invention, 96 

may be abandoned and new one substituted, 96 

cannot be used to construe completo specification, 100 

certificate of allowance of, 94 
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Peovisional SpEaiiCATioN — continued 

not made public till after expiration of protection, 96, 267, 297 

form of, 283 

law ofB^cer may object to, 9 

rules as to, 304—311, 313 

form of, 283 
Pbtjssia, 

patent law of, 343 

Publication. See Pkioe Usee 

of inTeiltion in printed book, 81 

win vitiate patent, though patentee did not derive his know- 
ledge from book, 83 
foreign book in British Museuin, 83 
circulated in England, 82 
offered for sale in, ibid. 
in Prior Specification will not necessarily vitiate patent, even if 
terms of specifications are identical, unless terms of art used 
denote same thing at date of both specifications, 85 
An invention may safely be deposited in public room for testing its 
qualities, 58 

Public Usee 

of invention, what, 47-58 
means use in public, 50 

which will avoid a patent need not be continuous up to date of 
patent, 53 

QUEENSLAITD, 

patent law of, 370 

Eefeeence 

of petition to law officer, form of, 257 

Eegistee 

of patents, 231 

of proprietors, 231. See Assignment, Patent Opfiob 
alteration of, by order of Master of the Eolls, 271, 272 
what may be inserted on, 188, 272 

EoMAN States, 

patent law of, 345 

EULES 

under 15 & 16 Vict. c. 83, 304-311 
16 & 17 Vict. c. 115, 310-314 

EussiA, 

patent law of, 347 

Saxony, 

patent law of, 349 

SciEE Factas, 

proceedings in action of, 227-229 
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Scotland, 

offices for patents in, 233 

sealing letters patent. See Caveat 

after expiration of provisional specification, 298 

Spain, 

patent law of, 360 . — 

Spanish Colont (Cuba), 351 

Specification, 

general considerations on, 133-143 
construction of, belongs to Court alone, 100 

but meaning of technical terms, &c., is for the jury, 100 
identity of two specifications, if simple comparison, is for the Court, 

otherwise for the jury, 100. (S«e Pdblication 
to be read with candour and indxilgence, 104 
language of, must be clear and precise, 125 
must be in good faith, 104 
must state what is new, and what old, 104, 115, 116 

and if invention be a combination, must describe improvement 
otherwise than by general description of entire machine, 119 
must not claim more than patentee entitled to, 105 
if for improvement on previous patented invention, must so state 

it, 121 
must not include more than can be found in Letters Patent, 94. 

iSee Title of Patent 
must not omit anything essential, 109 
must describe most advantageous mode of worldng invention, 

111, 113 
there must be no concealment in, 113 

or misdirection, 123, 124 
must not state as important what is not so, 129 
need not set forth every mode of applying a principle, 114 

nor enter into minute details as to materials or proportions, 115 
names of articles used in, taken in their ordinary sense, 115, 130 
two methods described, one impracticable, patent void, 125 
must be intelligible to a person of ordinary/ skill in the trade, 125, 

126, 128 
there must be no need to try experiments, 126 
simple mistakes in, explained by context, will not vitiate, 129 

may be amended by Lord Chancellor or Master of the Eolls, 157 
evidence not admissible to correct mistakes in, 130 
effect of ambiguity and want of clearness in, 121-130 
is not conclusive evidence of invention, and inventor may bo called 

to state what his invention really was, 132 
may contain additions to provisional specification, 96, 131 

but cannot be interpreted by it, 100 
form of, 290 
claims in, not necessary, 133 

cases as to, 133, 221 

too general, may be cut down by specification, 133 
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SPE0IPI0A.TION — continued 

too general may be cut down by claim referring to drawings, 133 

and patent must be consistent, 109 

to be referred to law officer, 257 

to be filed in Great Seal Patent Office, 95, 267 

when to be filed, 97, 298 

simple mistakes in, 129, 157 

copies of, to be open to inspection, 296 

certified copies of, to be evidence, 233 

indexes of, 232 

to be printed and published, 267 

copies of, to be presented to public libraries, &c., 268 

complete, may be deposited instead of provisional specification, 95 

provisional. See Pkovisional Specification 

Stamp 

duties payable on letters patent, 145 
time for paying, 145 

Subject Matter of Lettees Patent. See Letters Patent, Novelty, 

tTTILITT 

Sweden and Norway, 

patent law of, 362, 363 

Tasmania, 

patent law of, 870 

Time 

of duration of patent, and any extension of it, 147, 166 
how to be calculated, 148 

Title of Patent, 
what is, 90 

how it should be framed, 90 
must not be too general nor too narrow, 90' 

nor mislead, 9 1 
instances of bad, 91, 92 
instances of good, 92, 93 
and specification read together, 93 
specification may explain, 93 

Trinidad, 

patent law of, 370 
True and First Inventor, 74. See Inventor, Thite and First 
User. See Infringement, Novelty, Public User, Prior User 

Utility 

as an element in a patent, 28 

a patent for a useless invention void, 28 

also if a material part is, 31 
but useleasness of part will not vitiate the patent unless that 
I part be described as essential, 31 

small degree of invention only requisite when invention sup- 
ported by, 26 
of invention a question for the jury, 30 
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Utility — continwed 

must be in invention not merely in the thing produced, 31 
improvement in trade, in consequence of invention, a good test of, 32 
public use of an invention a test of, 33 
the quantum of, is not important, 30 

Victoria 

(Australia), patent law of, 371 

War, 

patents for munitions of, 98, 146, 299 

Warrant 

for lett«rs patent by law officer, 260 
form of, 283 

letters patent must be granted within three months from date of 
warrant, 263 

WCRTEMBBRG, 

patent law of, 354 

ZoiLVERBIN 

German, patent law of, 356 
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